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This appeal addresses whether a defendant receieective assistance of
counsel during the penalty phase of his first-degreirder trial. We previously
rejected the defendant’s claims arising from higl's™ guilt phase, but we
remanded his penalty phase claims for the postctiami judge to reweigh the
aggravating circumstances against the mitigatinguoastances established at trial
and in the postconviction proceedifigg.he defendant contends that his attorneys
were ineffective because they failed to uncovedence that the defendant’s father
sexually abused foster children staying with thdéedéant's family and also
physically abused the defendant himself. We hb&t the defendant’s attorneys
should have investigated certain “red flags” intiog that the defendant’s
childhood home was not as benign as initially @y#d. We conclude, however,
that the attorneys’ failures did not prejudice tefendant. Therefore, we

AFFIRM the judge’s denial of Ploof’s postconvictioglief petition.

L Ploof v. StatéPloof IV), — A.3d —, 2013 WL 2422870 (Del. June 4, 2013).
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l. FACTUAL AND PROCEDURAL BACKGROUND *
A. Heidi Ploof’s Death and Gary Ploof’s Conviction
We described the circumstances surrounding HeidofRl' death in our
opinion resolving Defendant—Appellant Gary Ploafigect appeal:

Gary W. Ploof was a U.S. Air Force Staff Sergeaatianed
with his wife, Heidi, at Dover Air Force Base digi@001. Beginning
that year, Ploof had an affair with Adrienne Heokis, a colleague
with whom he worked part-time at a towing serviceloof learned
that effective November 1, 2001, the U.S. Air Foveauld provide
$100,000 [in] life insurance for military spousesle was informed
that he would be automatically enrolled unless dwk taffirmative
action to disenroll. Ploof told his supervisorhas intent to refuse the
policy coverage, but he took no action to do sdoofPalso told
Hendricks that she should plan to move in with hsatarting
November 5, 2001 because he and Heidi were haviagtah
problems, and Heidi was preparing to move out.

In truth, Heidi was not planning to move out nail &loof have
any intention of rejecting the spousal U.S.A.F.e lifnsurance
coverage. Instead, Ploof intended to murder hie woon after the
life insurance policy became effective on NovenibeilOn November
3, 2001, Ploof drove with Heidi to the parking &dtDover Wal-Mart
where he shot her in the head with a .357 magnwaoilver. He did
that in a way that (he believed) would suggest gt committed

% The facts are taken from the record; the triabgid opinion after Ploof's penalty hearirgfate
v. Ploof(Ploof I), 2003 WL 21999031 (Del. Super. Aug. 22, 20@R); opinion in Ploof's direct
appeal Ploof v. StatgPloof 1), 856 A.2d 539 (Del. 2004); the postconvictiongat opinion,
State v. PloofPloof 111), 2012 WL 1413483 (Del. Super. Jan. 30, 2012);iotial decision in
Ploof’s postconviction appedPloof IV, — A.3d —, 2013 WL 2422870 (Del. June 4, 20134 an
the postconviction judge’s decision on remanlbof v. StatgPloof V), Cr. ID No. 0111003002
(Del. Super. July 15, 2013).

3 We described Ploof's trial and conviction in gezadetail inPloof IV, — A.3d at —, 2013 WL
2422870, at *1-4.

* This Opinion will refer to Ploof's family membetsy their first names for clarity. No
disrespect is intended.



suicide. He also developed a scheme to misleagpdiiee in the
event that a homicide investigation ensued. Sgcuideotape of the
Wal-Mart parking lot on the day that Heidi's bodwasvfound showed
Ploof hurriedly walking away from her vehicle. Bfoalso
constructed an elaborate alibi by making numeroaustit phone calls
feigning his concern for his missing wife. Onelué calls prompted a
friend to search for Heidi on the dark country amh which she
would have driven home from work. Ploof even dhlideidi’s cell
phone in an attempt to deflect suspicion of hioiwement. He then
hid the murder weapon on his property and askedds to hold on to
another pistol and a gun case so that they would@adound by the
police. Finally, he lied to police about his mests, Hendricks,
(suggesting that she was just a friend), about Wwmsapons
(maintaining that he owned no pistols), and abolifeainsurance
policy in which Heidi was recently enrolled (ingmgf that he had no
knowledge of the policy).

In 2003, a Superior Court jury convicted Ploof ofufder in the First
Degree. Because the State sought the death petiadtyrial judge conducted a
penalty hearing in accordance with&l. C.§ 42009.

B. The Aggravating and Mitigating Circumstances Preded at the Penalty
Hearing

At the penalty hearing, the State sought to preve statutory aggravating
circumstances: (1) “[tlhe murder was committeddecuniary gain” and (2) “[t]he
murder was premeditated and the result of subatgitinning.® In Delaware, the

jurors must find unanimously the presence of astleme statutory aggravating

5> Ploof I, 856 A.2d at 540-41.

® 11 Del. C.§ 4209(e)(1)(0), (u).



circumstance for a defendant to be eligible toivecthe death penalfy.The State
also attempted to establish several nonstatutograagting circumstances: (i)
Ploof murdered Heidi without provocation, (ii) Heidas defenseless, (iii) Ploof
had a prison disciplinary record and a criminakdng (iv) evidence established
that Ploof committed third-degree assault on a &rgirlfriend, (v) Ploof would
be dangerous in the future, (vi) Ploof intimidateditness, and (vii) Heidi’'s death
impacted her family.

Ploof's attorneys (Trial Counsélelied on twelve mitigating circumstances:
(i) Ploof's life history, (ii) his relationship wht his family members, (iii) his
potential positive impact upon his family membefig) his history of gainful
employment and usefulness as a productive membsoaéty, (v) his potential
positive impact on the prison population, (vi) Aagjustment to prison life since his
Incarceration, (vii) his lack of a substantial prasiminal record, (viii) his lack of a
criminal record involving violence, (ix) his lackf @ prior record of felony

convictions, (x) his capability to follow rules amégulations and to do well in a

"1d. § 4209(d)(1).

® The trial judge granted Trial Counsel's applicatio preclude argument on Ploof's failure to
accept responsibility after concluding that it imyperly commented on Ploof’s trial rights.

® Several attorneys represented Ploof during hil &md direct appeal. For simplicity and
clarity, this Opinion will refer to Ploof's attorge collectively as “Trial Counsel” using the
singular “she.”



structured environment, (xi) his lack of a futumegensity for violence, and (xii)
the impact on his loved ones if he were executed.
1. The Aggravating Circumstances
During the penalty hearing, the State reiteratedttial evidence that Ploof
had murdered Heidi in order to obtain the procdems a $100,000 life insurance
policy so that he could ameliorate his financiablpems. The State also
introduced evidence that Ploof had a criminal rddor tractor theft, and that the
Air Force had reprimanded him for dereliction oftydand punished him for
having an adulterous affair. The State also attechfp show that Ploof assaulted
a former girlfriend. A prison administrator tesd that Ploof's prison record
contained several minor violations and a majoratioh for possessing a shank
(which Ploof claimed he used for engraving). HpaHeidi’'s uncle described his
niece’s generosity and kindness, and he statechthatissed Heidi like he would
miss his own daughter.
2. Military Service Record and Future Dangerousnesssiienony
Trial Counsel’s mitigation case emphasized Ploofiktary service. Ploof's
former supervisor, Keith Frye, testified that Plowds a “good worker” with an
excellent reputation. Frye described the varioeslals Ploof earned during his

lengthy Air Force career, including Ploof's worklfiag to launch over 3,000



missions in Operation Desert Stotfh. Frye also noted Ploof's two Air Force
Achievement Medals, which Ploof had earned by n@leémergency repairs to an
aircraft in Mogadishu, Somalia, and ensuring thené and recovery of 126 C-5
missions during Operation Joint Endeavbur.

Abraham Mensch, Ph.D., a psychologist, noted thhaiofB record
established that Ploof had a commendable careewasd highly effective leader.
Mensch also stated that Ploof had no psychiatsorder that would predispose
him to violence and concluded that Ploof would beta danger to society in
prison.

3. Shirley Ploof's Mitigating Testimony

Ploof's mother, Shirley Ploof, testified that Plsabrother, Kevin Ploof, had
severe mental and physical handicaps as well aavimehl problems throughout
his life. She described how Ploof would protectvide She also described
Kevin's various medical problems during Ploof's Idhood. Shirley further
explained that, beginning when Ploof was seven syedd, over thirty foster
children cycled through the Ploofs’ home, althoungiver more than three at any
one time. These foster children often had behaliand psychological issues.

Shirley admitted being a strict disciplinarian,tistg that “if [Kevin and Ploof]

19 Operation Desert Storm was the response to 1208 invasion of Kuwait.

1 Operation Joint Endeavor was a North Atlantic Tye@@arganization peacekeeping mission in
the former Yugoslavia.



asked for a slap, they got it.” Although she atkditspanking the foster children
until she was told not to do so, she denied otlsswitting them. Shirley was
very distressed by her son’s potential execution, she planned to move so that
she could visit him more often.
C. The Jury’s Recommendation and the Trial Judge’s D&on

After the testimony concluded, Ploof spoke briedlyd expressed remorse
for Heidi's death. He said that he was sorry tHaidi would never see her
daughter and that he was sorry for both Heidi'silfaind his family. The jurors
then retired to deliberate. After eight hours, jtmers unanimously concluded that
Ploof murdered Heidi for pecuniary gain and tha #ggravating circumstances
outweighed the mitigating circumstancés.

In his sentencing opinion, the trial judge conchllidbat Ploof murdered

Heidi without provocation and that Heidi was defdass. The trial judge found

12 Although eleven jurors concluded that the murders vpaemeditated and the result of
substantial planning, one juror disagreed. Thus, dhe statutory aggravating circumstance did
not receive the required unanimity to independejutyify the death penaltyseell Del. C. §
4209(d)(1). However, a jury’s lack of unanimity eeding the statutory aggravating factor of
premeditation, as required by the statute, does pretlude the sentencing judge from
considering such evidence as a nonstatutory aggmgviactor as part of his weighing calculus.
See, Ortiz v. Stat869 A.2d 285 (Del. 2005). 1@rtiz this Court affirmed the imposition of the
death penalty after a jury, having considered teaiusory aggravating factors, unanimously
found that the defendant was previously convictied wiolent felony, but found only by a vote
of 9-3 the circumstance of premeditation and suibstiaplanning.ld. at 304. Although it was
not entitled to qualify as a statutory aggravatfagtor, the trial court found that sufficient
evidence existed of premeditation and substantairpng to warrant its use as a nonstatutory
aggravating factoidd. at 308.



that the State had shown that Ploof was disciplingarison for “minor offenses”
and for possessing a shank. The Air Force hadddsplined Ploof for having an
extramarital affair. The trial judge noted Ploofisctor theft and his arrest for
conduct that would have established third-degreads In addition, the trial
judge found that Heidi's death had significantlypexted her relatives. The trial
judge rejected the remaining aggravating circunt&sn

Turning to the mitigating circumstances, the tgatlge concluded that
“[there are no mitigating circumstances at all gvhibear upon the particular
circumstances or details of the commission of theder.™® Trial Counsel had
established other mitigating circumstances, howewloof grew up in “difficult
family circumstances with a physically handicappadd mentally retarded
brother,” and Ploof’s parents, Gerald and ShirleoR devoted much of their time
to the foster children who lived in their home. eTtnial judge found that Ploof had
a good relationship with his family members andidqositively influence them.

The trial judge credited Ploof's successful miltaareer, noting that Ploof
achieved Staff Sergeant (E-5) rank, served neasyty years in the United States
and abroad, and earned “numerous commendationssemite medals®* He

concluded that Ploof lacked a substantial crimneabrd and had adjusted well to

13 Ploof I, 2003 WL 21999031, at *3 (Del. Super. Aug. 22,200

%1d. at *4.



prison, although he had a prison disciplinary rdcorBecause of conflicting
testimony and the circumstances of Heidi’'s murtlewever, the trial judge found
Ploof had failed to establish the “lack of futum®ensity for violence” mitigating
circumstance.

Next, the trial judge concluded that Ploof's exemutwould seriously
iImpact his loved ones. The trial judge also ndked Ploof had expressed remorse
for Heidi’'s death. But, the trial judge appeareddiscount that remorse because
Ploof had faked emotional distress to avoid detectifter murdering Heidi.

The trial judge gave “great weight” to the jurorginanimous
recommendation that the aggravating circumstancg®enghed the mitigating
circumstances, although he noted that their coimiugid not bind hin> He also
independently weighed the evidence and reacheskttne result, reasoning:

Here, there were several opportunities for Ploadltiandon his

plan of murder but at every stage of his plan hesehdeath for Heidi

Ploof. He chose death for Heidi Ploof so he cawdtlect insurance

on her life. He chose death for Heidi Ploof ag pathis plan to live

with his mistress. The killing of Heidi Ploof wasthout any pretext

of moral or legal justification. It was precedeg B course of

planning, reflection and calculation that makes thurder especially

egregious and cold-blooded/hile there are mitigating circumstances
which have been proved, they are insubstantial wioenpared to the

nature of the crime and the true character of thefeddant as
revealed by his crime and by his condfict

5d.

181d. (emphasis added).
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We affirmed the trial judge’s decision on Ploofisedt appeat’
D. Postconviction Proceedings

In 2005, Ploof filed goro sepostconviction relief motion under Superior
Court Criminal Rule 61 and was later assigned celunBloof’s appointed counsel
supplemented thpro sepostconviction relief motion, but later withdrewdagise
of a conflict of interest. Ploof's next appointattorney also withdrew without
filing anything further. Finally, yet another attey was assigned, who further
amended and supplemented Ploof's motion.

At his postconviction hearing, Ploof highlightedgtimmony from six former
foster children who lived in the Ploof householtihese foster children described
abuse in the Ploof household (the “child abuseengd”), which we summarize
below.

1. The Child Abuse Evidence
a. Michelle Miller

Michelle Miller was four years old when she movedthe Ploofs’ home.
Ploof was seven or eight years older than Milleburing Miller's five-year
placement, she recalled one incident involving Psotather, Gerald, who once
approached Miller while she was watching televisaod exposed himself to her.

Gerald asked Miller if she wanted to touch his tesiand she declined. Miller

17 Ploof II, 856 A.2d 539, 547-48 (Del. 2004).
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did not believe that Ploof knew the incident ocedtr She thought of Shirley as
“[s]trict but nurturing,” but did not describe ampecific experiences involving
Shirley.
b. Davia Williams
Davia Williams lived with the Ploof family for twgears when she was
around fifteen years old. Ploof was one or tworyedder and seldom spent time
in the house while Williams lived there. Williartestified that she avoided Gerald
because he gave her a “creepy vibe” and actedy*flwith another foster child
whom he sat on his lap. Gerald’s job as a truckedr however, meant he was
often away from the house. Williams described IBhias a perfectionist who
required the children to redo chores if they didt noeet her exacting
specifications. Shirley yelled at Ploof and thetéo children daily, and she once
slapped Williams after she stayed at a shoppind toallate. Williams left the
Ploofs’ home after telling a caseworker about $kidlapping her.
c. Camille Deyo
Camille Deyo lived with the Ploofs for four montlvghen Ploof was

eighteen or nineteen years old. She testified@satld was “angry,” “loud,” and
“inappropriate” and that Ploof would protect thestir girls by telling them to
“take a walk” when Gerald was angry. When Deyaind from her walks, she

could sometimes hear Gerald yelling and Ploof @yiilthough Deyo never saw

12



Gerald beat Ploof, she knew Gerald hit him “thiteg four times a week” because
she could “hear the hands hitting the flesh.” Sl not recall Ploof being
hospitalized or having bruises after the beating®eyo also stated that Gerald
would walk around in his underwear and touch heabts and buttocks. Ploof
observed Gerald’'s conduct and would tell Deyo tavéethe house or go to her
room to avoid Gerald. Deyo described Shirley dd end indifferent to Gerald’s
treatment of herself and Ploof during this period.
d. Christine Ruhmshottel
Christine Ruhmshottel began living with the Ploamily when she was
seventeen years old and remained there until skewenty'® When Ruhmshottel
began staying in the house, Ploof was twelve yelals She testified that Shirley
hit her twice with a closed fist, and that Shirleypuld bend Ploof's brother
Kevin's hand backwards when he did something wrongfter Ruhmshottel
became pregnant, Gerald began positioning himseiiagt Ruhmshottel could see
his genitals. When asked whether she ever obsétoed “following this kind of
behavior,” she said, “I think one time | noticed it
e. Debra Paradowski
Debra Paradowski stayed with the Ploofs betweem®irths and one year

during her early teens. Ploof joined the Air Fovdaile Paradowski lived in the

18 Ruhmshottel chose to stay with the Ploofs afterilg eighteen while finishing high school.
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house. Paradowski corroborated the other womeaatersents that Shirley was
very strict and forced the girls to redo choresthéy were not done to her
specifications. Shirley and Gerald fought freqlienfAlthough Paradowski never
saw Gerald hitting Ploof, she testified that shelddear Gerald hitting Ploof with
a belt in the basement. Paradowski testified Gatald sometimes rubbed his
underwear-covered genitals against her and realsiseand across her breasts.
Gerald also offered her money for oral sex, whienaBowski declined. Although
Ploof witnessed his parents fighting, Paradowskd $laat Ploof did not witness
any of Gerald’'s sexual improprieties. Paradowslainged that caseworkers
initially ignored her allegations against Geraldt that after she left the home they
called her to inquire about Gerald’s conduct.
f. Kimberly Goodwin

Kimberly Goodwin stayed at the Ploofs’ home for forears beginning
when she was around fourteen years old. Ploof sea®ral years older than
Goodwin, who noted that Gerald’s job as a truckeiricaused him to be gone for
“weeks at a time.” Goodwin described Gerald as fghgnd “abusive” when he
was home. She testified that he fought “constantiith Shirley about his
infidelity, and that Gerald physically abused Skyriwhen she confronted him
about his affair with a sixteen-year-old babysitteGoodwin also claimed that

Gerald would regularly hit Ploof with a closed fetd once threw him down a

14



flight of stairs. Shirley also slapped and hitd?Jand once broke Kevin’'s arm by
twisting it behind him. Goodwin contended thathar sixteenth birthday, Shirley
pressured her to stay at the house of one of Rlda€nds because the friend came
from a moneyed, respected family. That eveningof friend raped her.
Goodwin also stated that Gerald touched her ingp@ly and

masturbated in plain view. According to Goodwirer&d also anally raped her
and forced her to perform oral sex on him. Thisndwet occurred “several
dozen[]” times. Goodwin witnessed a young girlfpamning oral sex on Gerald
and observed another girl having anal sex with hioof caught Gerald abusing
Goodwin and would apologize to her for Gerald’'s duct. Goodwin reported
Gerald’s abuse, but she did not know whether heewarkers followed up on the
information. Gerald allegedly choked Goodwin wheasreshe told anyone of the
abuse. Goodwin left the Ploof home in 1984, thaesgear the State of New York
closed the Ploof foster home. Goodwin was told tha Ploofs planned to move
to Florida. Despite the abuse she suffered, Gootater rented a house in Florida
from the Ploofs because she “wanted answers” anduse she wanted Shirley’s
advice on how to care for her sick child because&lofley’'s experiences with

Kevin.
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g. Doctor Pablo Stewart

Doctor Pablo Stewart, a psychiatrist, testified Rlnof's behalf. Stewart
noted that the report describing the Ploofs’ fodteme’s involuntary closure
referenced two “indicated reports” involving diféeit foster girls and stated that
the reports raised a “huge red flag” regardingRluofs’ home. He opined that the
reports were relevant to a mitigation investigatlmetause they raised concerns
about what the Ploofs’ home was like while it wal@ster home and even before.
In Stewart’s experience, most death penalty defeisdeome from very abusive,
traumatic backgrounds. Given Gerald’s chronicdelity, the tension between
Gerald and Shirley, Ploof's disabled brother, thastant cycle of foster children,
Gerald’'s sexual assaults on foster girls, and tinesipal abuse of Ploof, Stewart
stated that it would not have been possible fornidddike Ploof to develop
normally. He stated that Ploof witnessed Geras#sual abuse of girls and that
Ploof and Kevin had suffered physical abuse by [@exad Shirley, respectively.

Stewart also discussed a 1975 Poughkeepsie Depdrah&ocial Services
report that described the Department’s frustratwith Shirley’'s use of, and
requests for, Department funds; noted marital @wisl between the Ploofs that
might lead to the instability of foster relationg$y and described Shirley as
“‘extremely defensive” after a foster girl transéstrto another home. Stewart

opined that the report indicated that the Ploof$ d&ua interest in keeping the foster
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home open, that Shirley had a “vindictive” natuaed that Gerald and Shirley had
marital problems. Stewart also stated that chrdeitial of abuse often occurs in
people who merely witnessed sexual abuse, as wethase who were direct
victims. Stewart thought that Ploof’s infidelitpuld be attributed to “modeling”

Gerald’s behavior. Stewart was not surprised #hilts described Ploof as
“immature,” prone to embellishment, and a generdifficult person. Stewart

further indicated that Ploof’'s high level of perfmance in the Air Force was still
consistent with the abuse Ploof witnessed.

Stewart stated that the inconsistencies and gusssorrounding Ploof's
suicide defense were consistent with an inabititperceive reality that was related
to the deceit and denial present in the Ploof Hoolse Stewart rejected Ploof’s
assertion that he had a positive experience growmg Instead, Stewart believed
the foster girls’ testimony. Stewart conceded, &osv, that he could not offer an
opinion that Ploof suffered from any mental illness defect based on the
information he (Stewart) had at the time of therimgg

2. Additional Military Service Testimony

Ploof's postconviction counsel also provided a mdetailed account of
Ploof's Air Force service. John Guilmartin, a naity historian, testified about
Ploof’s service record. Guilmartin described Pl®gfosition as a “high-pressure

job” and highlighted Ploof's superiors’ praise #loof's “ability to deal with the
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unforeseen and unexpected.” He described Ploafik w aid of 3,000 missions
launched during Operation Desert Storm and noteticpkar instances where
Ploof's swift repairs averted potential problem&uilmartin provided further
details about military operations in Somalia ande@gon Joint Endeavor and
Ploof’s role in those operations. Ploof considterdgceived high ratings, although
Guilmartin noted that Ploof’s ratings suffered whHenhad an extramarital affair.
Guilmartin summarized Ploof's career by calling henfcommitted, dedicated|,]
competent[,] maintenance man who goes beyond tmemmm demands of the
job.”

Keith Frye, Ploof's former supervisor who testifiatl the original penalty
hearing, did not recall reviewing Ploof's “enlistpdrformance reports” and stated
that he felt unprepared for his trial testimonyryd~also described Ploof's duties
and performance reports. Michael Kelty, a formeér Porce technical sergeant
who supervised Ploof, further detailed Ploof's wankd noted that Ploof would
assume a shift supervisor's duties when the supmrwas absent. Kelty also
reviewed an enlisted performance report that desdriPloof's “extraordinary

mechanical abilities.”
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3. The Postconviction Judge’s Decision and Ploof's Aqad

The postconviction judge denied Ploof’s petition felief®

On appeal, we
affirmed the judge’s denial of Ploof’'s various guihase claim&’ We did not
address Ploof’s penalty phase claims, however,Usecave considered it prudent
to afford the postconviction judge an opportunibyelaborate on his conclusion
that Trial Counsel’s failure to introduce the chdbuse evidence and additional
military service evidence did not prejudice PI6bf.The postconviction judge
supplemented his decision, again concluding that mlew evidence did not
prejudice Ploof?> We now address Ploof’s remaining claims followiegiand.
. STANDARD OF REVIEW
We review a Superior Court judge’s decision to dpogtconviction relief

for an abuse of discretidd. When deciding legal or constitutional questions,

apply ade novostandard of review’

% Ploof 11, 2012 WL 1413483 (Del. Super. Jan. 30, 2012).

20 Ploof IV, — A.3d —, —, 2013 WL 2422870, at *16 (Del. June2@13).
2L1d. at *15.

22 ploof V, Cr. ID No. 0111003002, at 10 (Del. Super. July2(L3).

23 Swan v. State28 A.3d 362, 382 (Del. 2011) (citirgebroski v. Statel2 A.3d 1115, 1119
(Del. 2010)).

241d. (citing Zebroskj 12 A.3d at 1119).
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. ANALYSIS
A. Standards for Ineffective Assistance of Counsel

The United States Supreme Cour&rickland v. Washingtordecision
established a two-pronged test to determine wheth@efendant was denied his
Sixth Amendment right to effective assistance ofrmel”®> To establish
Stricklands first prong, the “defendant must show that calissrepresentation
fell below an objective standard of reasonablefi®ss‘Second, the defendant
must show that the deficient performance prejudibeddefense? “This requires
showing that counsel’s errors were so serious aepoive the defendant of a fair
trial, a trial whose result is reliablé®”

When evaluating an attorney’s condu$tyickland requires us to use an
objective standard of reasonableness based ondifirey professional norms?

We must strive to eliminate the distorting effeat$indsight and “indulge a strong

%5 Strickland v. Washingtom66 U.S. 668, 687 (1984). While the United Stalenstitution’s
Sixth Amendment is not directly applicable to that8 of Delaware, the United States Supreme
Court has applied the Sixth Amendment to the stétesugh the Fourteenth Amendment.
Gideon v. Wainwright372 U.S. 335, 342-43 (1963).

26 Strickland 466 U.S. at 688.
271d. at 687.
28 |qd.

2%1d. at 688.
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presumption that counsel’s conduct falls within théele range of reasonable
professional assistanc®.”

A defendant must also establish, in order to shosjudice, “that there is a
reasonable probability that, but for counsel’s wfgssional errors, the result of the
proceeding would have been differefit."To establish a reasonable probability of
a different result, the defendant must show a “phility sufficient to undermine
confidence in the outcome,” a standard lower thaaré likely than not®* “[T]he
difference betweeistricklands prejudice standard and a more-probable-than-not
standard is slight and matters ‘only in the racase.” The likelihood of a different
result must be substantial, not just conceivafle.”

B. Did Trial Counsel's Investigation Fall Below an Obgtive Standard of
Reasonableness?

1. Counsel’s Duties During the Penalty Phase of a GapTrial
When evaluating whether an attorney’s actions fellow an objective
standard of reasonableness, the United States rBepfeourt has noted that

American Bar Association (ABA) standards “are gside determining what is

301d. at 6809.
311d. at 694.
321d. at 693-94.

% Harrington v. Richter131 S. Ct. 770, 792 (2011) (citiggrickland 466 U.S. at 693, 697).
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reasonable,” but only guidés. If an attorney makes a strategic choice “after
thorough investigation of law and facts relevanplausible options,” that decision
Is “virtually unchallengeable” and “strategic chescmade after less than complete
investigation are reasonable precisely to the éxiesit reasonable professional
judgments support the limitations on investigatidh. That Court has found
attorneys deficient, however, where they “abandotiteslr investigation of [a
petitioner’s] background after having acquired onlgimentary knowledge of his
history from a narrow set of source$.”

Furthermore, “[tjhe reasonableness of counsek®@s may be determined
or substantially influenced by the defendant’s ostatements or actiond’”
‘“IW]hen a defendant has given counsel reason tee\elthat pursuing certain
investigations would be fruitless or even harméalyunsel’s failure to pursue those
investigations may not later be challenged as somable.®

The United States Supreme Court has recognizédidianse attorneys are

“obligat[ed] to conduct a thorough investigation tbé defendant’'s background”

34 Strickland 466 U.Sat 688.

%1d. at 690-91.

% Wiggins v. Smith639 U.S. 510, 524 (2003) (citation omitted).
37 Strickland 466 U.Sat 691.

%8 d.
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when preparing for the penalty phase of a murdel*fr The 1989 American Bar
Association Guidelines for the Appointment and &erlance of Counsel in Death
Penalty Cases (the 1989 ABA Guidelines) state that “investigation should
comprise efforts to discover all reasonably avadahitigating evidence? The
1989 ABA Guidelines advise counsel to “[c]ollecttarmation relevant to the
sentencing phase of trial, including,” among otll@ngs, “family and social

history (including physical, sexual or emotionalis®).**

39 Williams v. Tayloy 529 U.S. 362, 396 (2000) (citation omitted).

0 Am. Bar Ass’n,Guidelines for the Appointment and Performance @fir@el in Death Penalty
Cases8 11.4.1(C) (1989) [hereinafter 1989 ABA GuidelineShe ABA updated its guidance
shortly before Ploof’s trial and instructed defeasrneys to “locate and interview the client’s
family members . . . andirtually everyone else who knew the client andfamily.” Am. Bar
Ass’n, Guidelines for the Appointment and Performance efedse Counsel in Death Penalty
Cases§ 10.7, Commentary (rev. ed. 2003) (emphasis gddeprinted in31 Hofstra L. Rev.
913, 1024 (2003) [hereinafter 2003 ABA Guideline$}hile the United States Supreme Court
has chided a federal appellate court for treatimg 2003 ABA Guidelines as “inexorable
commands” and for evaluating attorneys using guidslannounced long after the relevant trial,
Bobby v. Van Hoqlks58 U.S. 4, 8 (2009) (citations omitteWiggins v. Smitlaccepted the 1989
ABA Guidelines’ standard requiring counsel to maddorts to “discoverall reasonably
availablemitigating evidence.”Wiggins v. Smith539 U.S. 510, 524 (2003) (quoting 1989 ABA
Guidelines § 11.4.1(C) (1989)). Here, we conclidea that Trial Counsel’s investigation fell
short of the 1989 ABA Guideline requiring a “thoghti investigation, which the State does not
dispute was a well-defined norm. Therefore we dd address whether the 2003 ABA
Guidelines’ description of counsel's duties repméed prevailing professional norms in
Delaware at the time of Ploof’s trial.

11989 ABA Guidelines § 11.4.1(D)(2)(C).
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2. Trial Counsel’'s Failure to Further Investigate Ceain “Red Flags”
Fell Below an Objective Standard of Reasonableness

In this case, Trial Counsel interviewed Gerald,ri®ij and Ploof? Ploof
described a “fine and uneventful” childhood, andrai® and Shirley similarly
reported a “normal, happy childhood.” Ploof's merality and psychological
evaluations revealed no problems. Although Tria@usel obtained Ploof's
school, criminal, and employment records, she dt farther examine Ploof's
upbringing. Having been given no reason to belidnat problems existed, Trial
Counselmight have made a “reasonable professional judgmenttetase her
investigation that would survive scrutiny undiricklands “strong presumption”
that Trial Counsel’s conduct provided reasonabtegssional assistanég. If the
record contained no more information, we would widedly affirm the
postconviction judge’s conclusion that Trial Codnsad no “indication of any
problems from any sourcé?’

But the record before us does not support the posiction judge’s

conclusion. While Trial Counsel was seeking miiigg evidence, she called

“2 Ploof Ill, 2012 WL 1413483, at *8 (Del. Super. Jan. 30, 3201drial Counsel did not
interview Kevin because his disability made intewing him impossible. App. to Opening Br.
A467 (“[Kevin] was mentally handicapped and coutld be interviewed.”).

3 See Van Hoqks58 U.S. at 11 (“And given all the evidence [aesfe counsel] unearthed from
those closest to [the petitioner’s] upbringing &imel experts who reviewed his history, it was not
unreasonable for his counsel not to identify artdrinew every other living family member or
every therapist who once treated his parents.”).

44 ploof I, 2012 WL 1413483, at *8.
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Gerald at his request. During the ensuing contiersaGerald expressed regret
that he had contacted Trial Counsel and told hegrtie needed to talk with Shirley
before deciding whether to discuss “it.” In an dnsent after this cryptic
conversation, Trial Counsel speculated that “itghtirefer to a “family secret][,]
i.e., abuse® Gerald never elaborated, however, and Trial Celumsver followed
up to seek more information from any collateral reeu That is especially
troubling, because Gerald and Shirley had obviogentives to hide child abuse
and because Ploof’s expert testified that people whness abuse often deny its
occurrence.

Equally troublesome is internal correspondence winclicates that Trial
Counsel already suspected that there were prodigtkisag in Ploof’'s childhood.
Although Ploof and his parents reported a normaldbbod, Trial Counsel
wondered about the impact that the combinationostefr children and Kevin’s
medical problems had on Ploof’s upbringing.

Aside from her suspicions and the troubling corattos with Gerald, Trial
Counsel appears to have reviewed an official bogrthiome study (the “Study”)
evaluating the Ploof household. The Study conthihe initial evaluation of the
Ploof household as well as annual recertificatieports. Because it contained

independent evaluations of the Ploof household,Stuely was a vital source of

> App. to Opening Br. A373.
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unbiased information regarding Ploof's childhoodAlthough Trial Counsel
recalled reviewing the Study’s initial evaluatifnshe did not recall seeing the
Study’s final entry, which read:

Worker received notification from [Child Protectiv&ervices] that

there were 2 separate indicated reports againd®lteds regarding 2

foster girls in their home. Based on these repait®f the children in
the foster home were removed 3/21/84 and the Rioafding home

“® | inda Zervas (a member of Trial Counsel) testified

Q: ... [Y]ou said you saw the survey when thedsoapened . . . and there were
no problems. Do you recall saying that?

A: Right. The initial home study that | saw didimidicate there were problems.
My only notation of that particular study . . .tlgat neither Gerald or Shirley
wanted boys, quote, with sexual problems . . ..

Q: Now, on the final page of that document, thera’s entry regarding the
closing?

A: Right.

Q: And do you recall seeing that page?
A: No.
Q: Would you have seen it separately attached?aNtigether as a document?

A: I'm not sure. | saw[—]you know what, maybe kjulidn’t get all of it. I'm
not sure.

Id. at AB46—-48. The State’s Answering Brief concedet Trial Counsel knew that the
State of New York had closed the Ploofs’ foster BomAnswering Br. 29 (citations
omitted) (“[Trial Counsel] did note that the Plofaister home in New York State was
closedin 1984 ....").
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will be closed. A 2843 with an involuntary closingde was sent to
Albany 4/2/84"

Even if Trial Counsel only received the initial &aion rather than the entire
Study, it would have been apparent that the Stualy wcomplete. Trial Counsel’s
obligation to conduct a “thorough investigation tbé defendant’'s background”
should have led her to obtain the complete Studpe@ally considering Trial

Counsel’'s suspicions and Gerald’s reference toréamawn “it” that he refused to

discuss. If, however, Trial Counsel had the erfiredy but failed to read it, that
would clearly breach her obligation to conducta@rtlugh investigatiof®

We acknowledge the need to avoid the distortingot$f of hindsight when

evaluating Trial Counsel’s performance. Even s@lTCounsel’'s suspicions and
the Study, combined with Gerald’s cryptic commentanpel us to conclude that
Trial Counsel fell below an objective standard eAsonableness by failing to
investigate further the Ploof foster home. We disaany attempt to create a rigid
rule that a defense attorney is ineffective whendat attorney fails to uncover

potential mitigating evidence, no matter how unappa We conclude only that,

" Trial Counsel denied having seen a 1984 refeméita describing reports of two incidents
that appears to mirror the Study’s final entry and975 memorandum expressing concerns
about marital discord in the Ploof home. App. foe@ing Br. A407-08.

8 We recognize that Ploof moved out of Gerald anitl&hs house before the foster home’s
closure. The home'mvoluntaryclosure and the reference to “incidents,” howewauld have
allowed Trial Counsel to confront Gerald, Shirleyyd Ploof regarding Ploof’'s childhood and
caused Trial Counsel to seek out the former fagiédren.
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in these specific circumstances, Trial Counsel ade do moréd? Had Trial
Counsel reviewed the complete Study or followedwith Gerald, reasonable
investigation would have led Trial Counsel to intew the former foster children
and thereby uncover the child abuse evidence. these reasons, the
postconviction judge erred by concluding that “[dannot be said that [Trial
Counsel’s] performance fell below the standardeasonableness”

The postconviction judge’s conclusion—that TriabuBisel's focus on
Ploof's military service excused her failure to éstigate the child abuse
evidence—does not withstand close scrutinylthough Trial Counsel reasonably
concluded that Ploof’s military service was usefufigation evidence, Strickland
does not establish that a cursory investigatiororaatically justifies a tactical
decision with respect to sentencing strategy. ®&ath reviewing court must
consider the reasonableness of the investigatiah teasupport that strategy”’

Here, because Trial Counsel’'s investigation wasasonable, she never knew

9 Cf. Rompilla v. Beard545 U.S. 374, 389-90 (2005) (rejecting the digserrgument that the
Court had created a “rigigher sé rule that counsel must “do a complete review o file on
any prior conviction introduced,” but concludingthhe attorneys unreasonably failed to review
the petitioner’s conviction record despite knowitigt the prosecution planned to introduce
testimony relating to the conviction in the hearthgt would hamstring the defense mitigation
theory).

0 Ploof 111, 2012 WL 1413483, at *8 (Del. Super. Jan. 30, 3012
*1 See Ploof VCr. ID No. 0111003002, at 2 (Del. Super. July213).

2 Wiggins v. Smith539 U.S. 510, 527 (2003) (citirf$frickland v. Washingtom66 U.S. 668,
691 (1984)).
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about the child abuse evidence, and therefore amatichave tactically decided to
focus on Ploof's military service. Also, therens tension between presenting
evidence of both Ploof’'s troubled childhoadd his military service that would
support the postconviction judge’s conclusion fhi@al Counsel reasonably chose
between “alternative[s]>®

C. Did Trial Counsel’'s Failure to Investigate the Chdl Abuse Evidence
Prejudice Ploof?

Our conclusion that Trial Counsel performed deftdieby failing to further
investigate signs of trouble in the Ploof fostemaeodoes not end the inquiry.
Stricklands two-pronged test requires both deficient perforneanod resulting
prejudice>® Thus, if Ploof suffered no prejudice from Triab@sel’s deficiencies,
there is no need for a new penalty hearing. Theeefwe next analyze whether
Ploof has established prejudice.

1. United States Supreme Court Authority Addressing efidice
During the Penalty Phase of a Capital Murder Trial

In Ploof |, the trial judge stated that “[tjhere are no natigg circumstances

at all which bear upon the particular circumstammedetails of the commission of

>3 Ploof V, Cr. ID No. 0111003002, at 8ge also Wiggins39 U.S. at 535 (“While it may well
have been strategically defensible upon a reasgprtblough investigation to focus on [the
petitioner’s] direct responsibility for the murdéng two sentencing strategies are not necessarily
mutually exclusive.”).

5 Strickland 466 U.S. at 687.
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the murder.® The trial judge correctly concluded, however t teaidence need
not justify or explain the defendant’s actions eorhitigating® The United States
Supreme Court has held that “evidence about [agrakEnt’'s background and
character is relevant because of the beliefhat defendants who commit criminal
acts that are attributable to a disadvantaged backd, or to emotional and
mental problems, may be less culpable than defésdato have no such
excuse.” This evidence allows the jurors and sentencidgguto “humanize [the
defendant] or . . . accurately gauge his moralatuilfiy.”®

Several United States Supreme Court opinions asldhesissue of whether

an attorney’s failure to introduce certain “humamgZ mitigating evidence

> Ploof I, 2003 WL 21999031, at *3 (Del. Super. Aug. 22,200

* See id.(stating that no mitigating circumstances borethmn “circumstances or details of the
commission of the murder” but nonetheless findimgt tcertain “mitigating circumstances have
been established”).

>’ Penry v. Lynaugh492 U.S. 302, 319 (1989) (quotimalifornia v. Brown 479 U.S. 538, 545
(1987) (O’Connor, J., concurring)) (internal quadat marks omitted),abrogated on other
grounds by Atkins v. Virginjd36 U.S. 304 (2002%ee also Skipper v. South Carolidd6 U.S.

1, 4-5 (1986) (“Although it is true that any suctierences would not relate specifically to
petitioner’s culpability for the crime he commitidtiere is no question but that such inferences
would be ‘mitigating’ in the sense that they migigrve ‘as a basis for a sentence less than
death.” (citations omitted)); Lockett v. Ohip 438 U.S. 586, 604 (1978) (plurality opinion)
(concluding that “the Eighth and Fourteenth Amendiseequire that the sentencer . .. not be
precluded from considerin@s a mitigating factgrany aspect of a defendant’s character or
record and any of the circumstances of the offehaethe defendant proffers as a basis for a
sentence less than death” (emphasis addedjyibright v. Schrirp490 F.3d 1103, 1114 (9th
Cir. 2007) (citingTennard v. Dretke542 U.S. 274, 289 (2004{noting that the United States
Supreme Court explicitly rejected a requirement thaigating evidence have some nexus to the
crime in order to find prejudice).

*8 Porter v. McCollum558 U.S. 30, 41 (2009).
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prejudiced a habeas petitioner. Williams v. Tayloy the petitioner murdered a
man after the victim refused to lend him a smalbant of money? To counter
aggravating evidence regarding the petitioner'sgldmstory of violent crime
(including assault, robbery, and arson), defenam®s® presented testimony that
the defendant was a nice person and that he volyntonfessed to several
unsolved crime&’ The Court held that the petitioner had been piegd by
counsel's failure to introduce evidence that theitipaer's parents had been
imprisoned for criminally neglecting him, evidenziesevere physical abuse by the
petitioner’s father and while he was in foster ca@dence that the petitioner was
borderline mentally disabled, evidence of the de&at’'s good conduct while
incarcerated, and evidence indicating a low likadith of future dangerousnéss.
The United States Supreme Court noted that thecqogtction judge (who
presided over the original trial) properly conclddinat there was a reasonable

probability that the result would have been diffefé

> Williams v. Taylor529 U.S. 362, 367—68 & n.1 (2000).
®d. at 368—69 (citations omitted).
®11d. at 395-97.

®21d. at 396-97.
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In Wiggins v. Smiththe United States Supreme Court again held that a
attorney’s inadequate investigation prejudiced beha petitione¥ In Wiggins
the petitioner drowned an elderly woman in the seuf ransacking her
apartmen? At the sentencing hearing, the petitioner’s aiégr sought to show
that the petitioner did not “kill the victim by hswvn hand,” but counsel did not
present significant evidence of the petitionerte lhistory®> Postconviction
proceedings revealed that the petitioner's mothanoleft him alone for days,
forcing him to eat paint chips and beg for f68dThe petitioner’'s mother had sex
while her children slept in the same bed, beatpét#ioner for breaking into her
locked kitchen, and forced his hand against a hoves causing a burn that
required hospitalizatiof!. After the petitioner entered foster care, he was
physically abused and repeatedly raped by memlideseveral foster families and
later by his supervisor at a Job Corps progtaniThe Court found that this
testimony, combined with the petitioner's bordezlimental disability and

homelessness, created a reasonable probabilityahkgast one juror would have

%3 Wiggins v. Smith539 U.S. 510, 538 (2003).
®4d. at 514 (citation omitted).

% d. at 515-16 (citation omitted).

®d. at 516-17 (citation omitted).

®71d. at 517 (citation omitted).

%8 4.
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struck a different balancé® The Court noted that Maryland’s then-existingttiea
penalty statute required unanimous verdicts befoposing the death penalty, so
the vote of one juror could prevent a death sertéhc
The United States Supreme Court also found pregudicRompilla v.

Beard™ In that case, the petitioner repeatedly stabbetm and set his body on
fire.”” At the sentencing hearing, the prosecution foduse the crime’s nature
and the petitioner’s history of felony convictiofi$ie defense argued for residual
doubt and presented testimony from the petitionsos about his love for his
father”®* Defense counsel iRompillafailed, however, to examine the petitioner’s
file from a previous conviction, which would havedl counsel to discover the
petitioner’'s troubled life histor{® That history revealed that the petitioner’s
parents were severe alcoholics, and his father hieatand his mother, leaving

bruises and black eyé&s. During a violent fight, petitioner’s mother stafbhis

%91d. at 535, 537 (citations omitted).

01d. at 537 (citations omitted).

"L Rompilla v. Beard545 U.S. 374, 393 (2005).
21d. at 378.

.

1d. at 390-91.

S1d. at 391-92.
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father’® The petitioner’s parents verbally abused him, hisdfather also locked
him in a dog pen filled with excremefit.The children attended school in rags and
developed severe drinking probleffis.Tests of the petitioner revealed signs of
schizophrenia and a third-grade cognition l€VelThis undiscovered evidence
established prejudicg.

2. Reweighing of the Aggravating Evidence against tiitigating
Evidence Presented at Trial and Discovered in thesRonviction
Proceedings

Here, we must determine whether Trial Counsel'suffaito present the
mitigation evidence postconviction counsel discedeprejudiced Ploof. To do
that we must “reweigh the evidence in aggravatigairsst the totality of available

mitigating evidence®™ We reweigh the evidence to determine whetheréliea

reasonable probability that, but for counsel’s wfgssional errors, the result of the

®1d. at 392.
d.

81d. at 391-92.
91d. at 391.
8d. at 393.

81 Wiggins v. Smith639 U.S. 510, 534 (2003).
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proceeding would have been different. A reasonabbbability is a probability
sufficient to undermine confidence in the outcorife.”

To impose the death penalty in Delaware, the junaust find unanimously
the existence of a statutory aggravating circuntgtith When evaluating whether
the aggravating circumstances outweigh the mitgattircumstances so as to
justify a death sentence, however, the jurors’ \istenly advisory* The trial
judge who ultimately imposes the sentence need ayike the jurors’
recommendation the weight the judge “deem[s isfrapate.® Therefore, the
vote of one juror cannot determine or alter theesaring resulf?

I. The Aggravating Circumstances
Here, the murder’s statutory aggravating circuntanwas compelling and

powerful—the jury unanimously found that Ploof mereld Heidi for pecuniary

82 1d. (quoting Strickland v. Washingtori66 U.S. 668, 694 (1984)) (internal quotation kear
omitted).

83 11 Del. C.§ 4209(d)(1).
8 See id(stating that “[t]he jury’s recommendation shalt be binding upon the [trial judge]”).
%1d.

8 In Wiggins the United States Supreme Court noted that fleeamt statute required the jurors
to unanimously conclude that the aggravating ewdeautweighed the mitigating evidence
before imposing the death penalty and concludetthieae was a reasonable probability that “at
least one juror would have struck a different beéah Wiggins 539 U.S. at 537 (citing
Borchardt v. State786 A.2d 631, 660 (Md. 2001)). Federal appeltieisions indicate that a
“reasonable probability of a different result” damn on the relevant statut&ee, e.gMarshall

v. Hendricks 307 F.3d 36, 103 (3d Cir. 2002) (citations ondift€'Given thestate death penalty
statute’sJunanimity requiremen{a] ‘reasonable probability of a different outce@mvould mean
that only one juror need weigh the factors diffélsen . .” (emphasis added)).
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gain®’ Ploof murdered Heidi to gain $100,000 he beliekedvould receive from
the life insurance policy on Heidi. After the mardwhile he was seeking to
obtain the insurance proceeds, Ploof attempte@deide the police and his friends
through an escalating series of lies and feignedtiem This heinous murder had
no moral or legal justification. As the trial jugl@ptly noted, Heidi’'s death was
“preceded by a course of planning, reflection[,fl aralculation that makes this
murder especially egregious and cold-blood&dAlthough this murder may have
involved fewer aggravating circumstances than sother cases, that does not
necessarily reduce the strength of the State’s. cAsethe United States Supreme
Court recently reminded a federal appellate caie, crucial inquiry is not the
“numberof aggravating factors,” but “theiveight”®°

Also weighty are several nonstatutory aggravatimgumstances. Ploof
murdered his defenseless wife with an executiolegfjynshot to the head. There

Is no evidence that Heidi had done anything to pkevPloof. Heidi’'s death also

significantly impacted her family, who love and sler.

87 Ploof did not present significant evidence cotingsthe major aggravating circumstances
during his postconviction hearing and does not atye issue on appeal.

8 Ploof I, 2003 WL 21999031, at *4 (Del. Super. Aug. 22,200

89 See Bobby v. Van Hook58 U.S. 4, 13 (2009) (citations omitted) (chiglthe Sixth Circuit for
focusing on the number of aggravating circumstamediser than their weight, which led the
court to overstate the effect additional mitigatengdence might have had on the jury).
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The trial judge also identified other nonstatutaggravating circumstances:
Ploof’s prison disciplinary record, which includpdssessing a shank; his criminal
record for stealing a tractor and conduct that wdwdve established third-degree
assault; and his extramarital affair while in the& Korce® The trial judge’s
conclusion (which described his weighing procesdjcates that he assigned little
weight to these circumstancgsie also conclude that they add negligible weight
to the aggravating evidence in this case.

ii. The Mitigating Circumstances

Trial Counsel presented evidence of Ploof's lengthly Force career,
drawing attention to his overseas deploymentsudiol to Mogadishu, Somalia,
and his involvement in Operations Desert Storm Zoidt Endeavot> The jurors
and trial judge knew about Ploof's good reputatims, numerous commendations,
and his service overseas—such as assisting iratimeh of over 3,000 missions in

Operation Desert Storm. Although Ploof’s postcetion counsel presented more

% Ploof's extramarital affair might be less sigrditt in light of the child abuse evidence and we
therefore accord it no weight in our analysisddes not appear that the trial judge considered it
relevant to his decision, which focused on theustay aggravating circumstancé&ee Ploof |
2003 WL 21999031, at *4.

%1 See id.(focusing on the murder’s planned, cold-bloodedureatand Ploof's motivation of
pecuniary gain when describing the weighing process

92 \We do not address whether Trial Counsel’s faikor@resent more detailed military service
testimony fell below an objective standard of reedeness, because, as we expiaiira, even

if Trial Counsel was deficient, there is no reas@arobability that the penalty phase’s result
would have been any different.
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colorful, detailed evidence of Ploof's duties, aslgrperformance reports, and
overseas deployments, that evidence was largelyulaiive of the evidence
presented at trial. The record supports the posicton judge’s conclusion that
the new evidence generally added “[a] few moreit&tto the trial testimony®
Ploof's briefing evidences the cumulative naturetted postconviction testimony
by highlighting postconviction testimony that mirsothe trial record? After
hearing the trial testimony, the jurors found isufficient to ameliorate the
aggravating circumstances. The trial judge fouhé mitigating evidence
collectively “insubstantial” when compared with treggravating evidence.
While the postconviction testimony was more colbdnd descriptive, we cannot
conclude that it added measurably to the weight the jurors and sentencing
judge gave the trial testimony.

We next turn to the child abuse evidence. Theifsogmt child abuse
evidence divides into three categories, (1) Gesafitiysical abuse, (2) Shirley’s

physical abuse, and (3) Gerald’s sexual abuseadieess each in turn.

% Ploof I1l, 2012 WL 1413483, at *16 (Del. Super. Jan. 302301

% For example, Ploof highlights Guilmartin’s destiop of him as a “dedicated, committed
young airman,” his involvement in over 3,000 mission Operation Desert Storm, and Ploof’s
receipt of two Air Force Achievement Medals. OpeniBr. 40 (citations omitted) (internal

guotation marks omitted). As indicated in Part2.Bupra however, this evidence was already
before the jurors and sentencing judge.

% ploof I, 2003 WL 21999031, at *4.
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Ploof presented evidence that Gerald frequentlyt bea during his late
teenage years and early adulthood. Deyo, Paradoavsk Goodwin heard Gerald
beat Ploof, though only Goodwin ever saw GeraldkestiPloof. Deyo and
Goodwin indicated that Gerald beat Ploof with hendtks, though Paradowski
indicated that Gerald would use a belt. Threéhefformer foster girls stated that
the beatings occurred frequently. Goodwin saw [@draow Ploof down a flight
of stairs once. Goodwin also saw Gerald beat &hwshile fighting with her over
his affair with a sixteen-year-old babysitter.

Although Trial Counsel did not discover Gerald’'susé, the jurors and
sentencing judge heard evidence that Shirley sthps children. During the
trial’'s penalty phase, Shirley admitted hitting #fland Kevin, noting that “if they
asked for a slap, they got it.” Shirley also adeditspanking the foster girls. The
new evidence indicates that Shirley was a coldgtstperfectionist who at one
point slapped two foster girls and hit a third ire tstomach. Shirley also bent
Kevin's arm back when she was angry with him, biregk on one occasion.

The evidence of Shirley once slapping two fosteéis@nd hitting a third is
not of material value, because Shirley had alrestiyitted to slapping Ploof and
Kevin at trial. Adding new testimony that Shirlalso slapped or hit three foster
girls once in the course of several years adde litt the evidentiary mix. More

significant is evidence that Shirley bent Kevintsnaback and once broke his arm,
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but neither former foster girl who witnessed thimuse testified that Ploof was
aware of it.

The final component of the child abuse evidenc&esald’'s sexual abuse.
The former foster girls’ testimony regarding thdtuse covers a broad range.
Williams described Gerald's “creepy vibe” and clannhe flirted with another
child whom he sat on his lap. Ruhmshottel notioaty that, after she became
pregnant, Gerald began sitting in a manner thatvaltl her to see his genitals.
When asked whether Ploof “follow[ed] this kind otHavior,” Ruhmshottel
vaguely replied, “I think one time | noticed it.Miller recalled only one incident
involving Gerald during her five years in the honme,which Gerald exposed
himself to her and asked her to touch his genit®gler did not think Ploof knew
about this incident. Deyo testified that Geraldk&d around in his underwear in
front of her and touched her breasts and buttoédsof, then nineteen years old,
knew of that behavior and warned Deyo to avoid @er&aradowski’s testimony
was similar—Gerald rubbed his underwear-covereditgenagainst her and
reached his hand across her breasts, and he &sedParadowski money for oral
sex. Paradowski stated, however, that Ploof ditd withess any of Gerald’'s
improper conduct toward her.

Goodwin’s allegations are much more severe than akiger girls’

descriptions. She alleged that Gerald raped heerdo of times, and that she
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witnessed two other girls engaging in similar cartduShe noted that Ploof knew
of this abuse and that he comforted her. Ploof mees adulthood or an adult at
the time of these events.

In determining whether the child abuse evidence ldvdhave created a
reasonable probability of a different sentencingule we note first, the former
foster girls’ testimony about Gerald’'s abuse ofdPl(as distinguished from the
former foster girls) is far less severe than thiglence inWilliams, Wiggins and
Rompilla which involved abuse of the petitioner himselin Williams the
petitioner presented evidence that his father ‘isdyeand repeatedly” beat him,
and that foster parents abused him while his pansete incarcerated for criminal
neglect of their children. Th@/igginspetitioner's mother beat him for breaking
into her locked kitchen and multiple foster paresit® physically abused him. In
addition to the physical abuse, tNeiggins petitioner was repeatedly raped or
sexually abused in multiple foster homes and indii@ Corps, including multiple
gang rapes. IiRompilla the petitioner’s father would lock him in a fedéked
dog pen and beat the petitioner with a varietyngplements when he was very
young. Here, in contrast, three of the six forduster girls testified that Gerald
beat Ploof—with his hand or a belt. But, ther@astestimony or medical record
indicating that these beatings led to scars orsbaii Testimony that Gerald once

threw Ploof down a flight of stairs is more sigoént, but there is no evidence that
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this occurred more than once. The three formeefagrls who saw Gerald abuse
Ploof testified that Ploof was at or near adultheddle they lived in the house.
That is, this physical abuse did not occur in eathjldhood. Nor is there any
testimony that Ploof's parents ever sexually abubked unlike the Wiggins
petitioner’s horrific experience.

Unlike Gerald and Shirley, th&illiams, Wigging andRompillapetitioners’
parents severely neglected their children. Thetigeer's parents inWilliams
neglected him so severely that they were imprisdieedheir conduct. As the
United States Supreme Court noted, \iliams petitioner's home was covered in
trash and excrement, his parents were so intoxicdigt they could neither find
clothes for their children nor dress them, and c¢hédren themselves had to be
hospitalized because several were under the irdeieh whiskey. ThaNiggins
petitioner's mother abandoned him for days, fording to beg and eat paint chips
to survive. InRompillg the petitioner attended school in rags, livedchautt indoor
plumbing, slept without heat, and could not visier children or speak to anyone
by phone. The former foster girls’ descriptionsaotold, strict Ploof home falls
short of the striking depravation the United Ste&8apreme Court found existed in

Williams, Wiggins andRompilla

42



Also absent here is evidence of the mental problérasCourt found in
Williams, Wiggins and Rompilla’® Stewart did not diagnose Ploof with any
mental illness stemming from his childhood. Stewented that Ploof exhibited
average to low-average intelligence, and he indec&loof had “chronic denial”
regarding the abuse. In contrast, the petitionardVilliams Wiggins and
Rompilla had severe mental problems. TRempilla petitioner suffered from
“organic brain damage,” and school tests reveatetfQain the mentally disabled
range. Experts linked thRompilla petitioner’s troubles to his childhood and
concluded fetal alcohol syndrome was a likely causbe Williams and Wiggins
petitioners were also borderline mentally disabled.

Ploof’'s new evidence that Gerald and Shirley phalsiabused people other
than Ploof is similarly distinguishable from thects implicated in United States

Supreme Court case law. Evidence that Gerald Beikey during an argument

% See Rompilla v. Beay®45 U.S. 374, 391, 393 (2005) (citations omittgudting that the
petitioner’s test results pointed to “schizophresmal other disorders” and school records showed
that the petitioner’s “IQ was in the mentally retad range”);Wiggins v. Smith539 U.S. 510,
534-35 (2003) (finding that evidence of extraordinabuse, coupled with the petitioner's
“diminished mental capacities,” established pregadliWilliamsv. Taylor 529 U.S. 362, 396
(2000) (“Counsel failed to introduce available @nde that [the petitioner] was ‘borderline
mentally retarded’ and did not advance beyond sixtde in school.” (citations omittedgee
also Sears v. UptgriL30 S. Ct. 3259, 3267 (2010) (vacating the Supr€urt of Georgia’s
decision because it improperly analyzed prejudiod aoting that “[a] proper analysis of
prejudice undesBtricklandwould have taken into account the newly uncovenadence of [the
petitioner’s] ‘significant’ mental and psychologicanpairments”); Porter v. McCollum 558
U.S. 30, 43-44 (2009) (holding that the petitioestablished prejudice and noting that “the jury
might find mitigating the intense stress and meatad emotional toll that [extensive combat
experience in the Korean War] took on [the petgighand that the courts did not consider
testimony regarding the “existence of a brain abradity and cognitive defects”).
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regarding Gerald’s affair and that Shirley slapg®sl children, hit one child twice,
and once broke Kevin's arm by bending it back, ehilexcusable is far less
severe than the evidence of abuse the Supreme @mirbnted irRompilla The
Rompilla petitioner’'s father's “frequent” beatings left hisother “bruised and
black-eyed,” and his mother stabbed his fatherralds and Shirley’s conduct,
although deplorable, does not compare in eitheuieacy or severity.

The evidence that Gerald engaged in varying degressexual misconduct
with the foster girls and that he raped Goodwin was present inVilliams or
Rompilla Although theWiggins petitioner’s father and several foster families
sexually abused him, the evidence of Gerald’'s nmdaot are of lesser mitigating
value to Ploof, because Gerald’'s sexual abuse diddirectly involve Ploof’
Evidence that a defendant suffered sexual abusemie a weightier mitigation
case than evidence that other children were abuBkdt is especially so where, as
here, the testimony suggests that Ploof was unawfaneuch of Gerald’s sexual
abuse of the foster children. Rillips v. Bradshawthe Sixth Circuit emphasized
this distinction, in holding that a petitioner hamt been prejudiced by his

counsel’s failure to introduce evidence that hitda had severely physically and

% See Boyd v. Allen592 F.3d 1274, 1299 (11th Cir. 2010) (concludthgt undiscovered
physical abuse evidence would not have affectedwblighing process and noting that the
evidence suggested that the majority of the abw@sedivected toward the petitioner’s sisters).
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sexually abused his stepsiblinfs. The court noted that “[tlhe overwhelming
majority of the additional evidence is evidencgbysical and sexual abuse of [the
petitioner’s] siblings, namely, his half-siblingsThere was evidence that [the
petitioner’s] father sexually abused [his stepssten numerous occasions, but the
evidence of sexual abuse of [the petitioner] peapnwas virtually non-
existent.”® Again, and to be sure, this does not diminishgtevity of Gerald'’s
alleged rapes of Goodwin, which the postconviciige properly described as
“extreme and vile® or his misconduct toward the other foster girl§vhen
reweighing the evidence, however, we must keep indnthat Ploof is the
defendant, not the former foster girls.

The child abuse evidence’s significance is furtagenuated by the years
that had elapsed since the alleged abuse occlifreflloof joined the Air Force
upon reaching adulthood, and he served for neasiytly years before murdering
Heidi. Both Trial Counsel and postconviction coelinemphasized Ploof's Air

Force record. Although Stewart testified that Pkbsuccessful career was still

consistent with growing up in an abusive home, dhidd abuse evidence carries

% Phillips v. Bradshaw607 F.3d 199, 218-19 (6th Cir. 2010).
*1d. at 218.
199p|oof V, Cr. ID No. 0111003002, at 7 (Del. Super. July A1 3).

191 e also note that the testimony indicates thaef@&r physical abuse of Ploof and the most
egregious sexual abuse occurred in Ploof's latestesnd early adulthood, not in his early
childhood.
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diminished force as the years pass. As the Elav&itcuit recognized in
Callahan v. Campbelll[w]hen a defendant is several decades removath the
abuse being offered as mitigation evidence[,] #kig is minimal.**> We do not
brush aside the child abuse evidence as irrelevdntleed, the United States
Supreme Court has admonished against'tiat/e note only that the evidence’s
humanizing effect is lessened by the passage ef tifinat is especially true in this
case where there is no discernible relationshigvéen the childhood abuse and
Ploof’s decision two decades later to murder hig o obtain $100,008"
li. Reweighing the Aggravating Circumstances Againstl Al
the Mitigating Circumstances Does Not Establish a
Reasonable Probability of a Different Result
Having incorporated and reviewed the evidence thastconviction

counsel’'s multiyear investigation uncovered, weabtote that the petitioner has

not established a reasonable probability that thealy hearing’s resulvould

192 Callahan v. Campbell427 F.3d 897, 937 (11th Cir. 2005) (citifgancis v. Dugger 908
F.2d 696, 703 (11th Cir. 1990)) (reasoning thatphgsical abuse a habeas petitioner suffered as
a child was less weighty when the defendant watytfive years old at the time of the murder).
In Callahan (which discussedVilliams and Wigging, there was evidence that the petitioner's
father frequently beat and raped his mother andiphlyy abused the petitionetd. at 920;see
also Newland v. Hall527 F.3d 1162, 1217 (11th Cir. 2008) (citi@gllahan 427 F.3d at 937)
(holding that a petitioner had not been prejudibgdis counsel’s failure to present child abuse
evidence and noting that several decades had dl&ebeeen the murder and the abuse).

193 5ee Porter v. McCollunb58 U.S. 30, 43 (2009).

104 ¢Cf. id. (criticizing Florida courts for discounting torétevance the petitioner's father's
extreme physical abusegspeciallywhen that kind of history may have particular esatie for a
jury” evaluating the petitioner's murder of his fieer girlfriend and her boyfriend (emphasis
added)).
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have been different. Ploof experienced a trouldletthood. After the family
opened the home to foster children beginning wHeafRvas seven, Ploof’s father
Gerald engaged in sexual misconduct with sevesdefqirls, although the extent
to which Ploof knew of that misconduct is far frazstear. When Ploof neared
adulthood, he learned that his father would oraltg anally rape Goodwin. He
also became aware of Gerald’s abuse of other fgstist Ploof grew up with a
severely disabled brother, whose arm his mothee dmoke by bending it back.
During Ploof’'s early adult years, Gerald frequentt@at him with a fist and a belt,
although no witness testified they observed bruisBhirley was cold and strict,
and occasionally slapped Ploof and the foster.girls

Ploof joined the Air Force soon after reaching #dthod. He had a
commendable military career and served his coumigrseas as a skilled aircraft
mechanic. Ploof spent nearly twenty years in thigary. His overseas service
included several high-stress combat operations,wbich he was decorated,
though his personal life occasionally affectedmk. Despite a minor criminal
record and the possession of a shank while in priBdoof generally remained
law-abiding—until Heidi's murder.

In 2001, however, Ploof murdered his defensele$s with a close-range
shot to her head in a Dover Wal-Mart parking Idde timed the killing to be

shortly after an Air Force life insurance policy bleidi came into effect. Ploof
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had chosen to spend the rest of his life with amotivoman, but instead of

divorcing Heidi, he decided to kill her in orderdbtain the $100,000 of insurance
proceeds. Heidi did nothing to provoke that hemotime and Ploof claims no

moral or legal justification for it. Ploof revedlehis cold-blooded nature after
murdering Heidi, by immediately carrying out anbeleate scheme to mislead the
police and hide the incriminating evidence, all hinaking inquiries concerning

the life insurance. Although Ploof expressed l@marse to the jury after the

penalty hearing, he also feigned sadness whilengtteg to mislead the police and
his friends to believe that Heidi had committeccgle.

The aggravating circumstances in this case are ohv@nd we cannot
conclude that there is a reasonable probability the sum total of the mitigating
evidencewould lead a reasonable sentencing judge or jury toffarent result.
The child abuse evidence has no nexus to the nilit@erPloof’s motivations for
it. Nor is it comparable with the humanizing ewide that caused the United

States Supreme Court to find prejudicéniliams Wiggins andRompilla The

195 While there is no requirement that a causal nexist between the mitigating evidence and
the crime for a defendant to establish prejudidéigating evidence that provides an explanation
for a defendant’s behavior is more powerful thaidence that does not provide an explanation.
See Detrich v. Ryan677 F.3d 958, 985 (9th Cir. 2012) (explainingttha“causal nexus”
between an abusive childhood and a murder can gewoe “powerful explanation of a
defendant’s crimes, and that the failure to inteasuch evidence can therefore prejudice a
defendant”);Hannon v. Sec’y, Dep’t of Corr562 F.3d 1146, 1157 (11th Cir. 2009) (concluding
that defense counsel’s failure to present eviderfcan alleged mental impairment did not
prejudice the petitioner, and noting that “[fluntheo expert presented evidence to establish any
nexus between [the petitioner’s] alleged mentaldimpent and his behavior and the crimes”).
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child abuse evidence occurred decades before th@emuand Ploof suffered from
no psychological or mental problems having any ibgaon the crime. The
significant abuse largely involved persons othantPRloof, and several withesses
testified that Ploof remained unaware of much @it tmisconduct. Finally, the
physical abuse Ploof himself suffered differed byoader of magnitude from the
abuse evidence the United States Supreme Courtd féoinbe prejudicial in
Williams, WigginsandRompilla Far from being on all fours with those casbs
new evidence Ploof presents pales in comparisore r&¢ognize that the Court
never stated thawilliams Wiggings andRompillarepresented the minimum level
of prejudice required to establish ineffective stsgice of counsel. But by the
same token, the Court has never articulated a auleprinciple thatany
undiscovered child abuse evidemgso factorequires a new penalty hearing.

The jury’s unanimous recommendation supports ounclcsion. The trial
judge considered the jury’s recommendation. He ailslependently concluded
that the postconviction evidence presented at wed “insubstantial” in light of
the aggravating eviden¢® That indicates that the balance of aggravating an
mitigating evidence was not near equipoise—a cigtance that, in other

situations, might allow relatively weak additiorelidence to “tip” the proverbial

1% p|gof I, 2003 WL 21999031, at *4 (Del. Super. Aug. 22,200
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scales and establish a reasonable probability diffarent result®” Even if the
new evidence created a reasonable probabilityathatjuror would have switched
sides—and we cannot conclude that it would have—#meaining jurors would
have still overwhelmingly recommended the deathajign®

Shorn of its rhetoric, Ploof's argument is impligitand essentially that
undiscovered evidence of child abuse always maadateew penalty hearing. In
our view, no reasonable readingWflliams, Wigging Rompillg and their progeny
supports this argumentRather, newly discovered mitigating evidence must b
scrutinized througtstricklands framework, under which constitutional prejudice
can be found only if the new evidence creates astaable probability that, absent
the errors, the sentencer would have concludethat the balance of aggravating
and mitigating circumstances did not warrant dé&th. Despite postconviction

counsel’'s commendable efforts, the new evidends fiat short of the standard the

197 Cf. Outten v. Kearneyt64 F.3d 401, 422—-23 (3d Cir. 2006) (finding pdige where the jury
recommended the death penalty by a 7-5 vote).

198 cf. Wiggins 539 U.S. at 537 (citations omitted) (evaluatimge law analyzing the State of
Maryland’s then-existing death penalty statute,clhiequired unanimity, and concluding that
the defendant’s “excruciating life history” creat@deasonable probability that at least one juror
would have “struck a different balanceutten 464 F.3d at 410-12, 422-23 (analyzing
prejudice under the State of Delaware’s death persthtute and concluding that extreme
physical abuse, neurological damage, psychologicablems, and substance abuse established
prejudice “[b]Jecause the jury recommended deathth®y narrow margin of 7 to 5, [sO]
persuading even one juror to vote for life impris@mt could have made all the difference”).

199 strickland v. Washingtor66 U.S. 668, 695 (1984) (emphasis added).

50



United States Supreme Court’s case law establishealthough the child abuse
evidence and additional military service detailsynsguably have had “some
conceivable effect on the outcome of the proceetfiitricklandand its progeny
require more. We cannot discern a “reasonablegtmbty” that the addition of the
child abuse evidence, plus additional details rdiggr Ploof's military service
“‘would have changed the conclusion that the agdirayacircumstances
outweighed the mitigating circumstances and, hetheesentence imposet?®

In some cases, a defendant’s tragic childhood malkenall the difference,
even cases that involve violent, cruel, or, as hewdd-blooded murders for
pecuniary gain. Rompilla and Wiggins both involved highly inflammatory
murders, yet in both cases the United States Swg@aurt found prejudick?
Each case will necessarily be fact specific. Wendbhold that certain murders

are by their nature so egregious that humanizindeeee will never establish

110 See Boyd v. Allen592 F.3d 1274, 1299 (11th Cir. 2010) (concludthgt “the record,
including the [physical abuse by a stepfather] ent introduced at [the petitioner’'s] post-
conviction hearing, does not reveal the kind ofsgbor deprivation inherent in other cases where
Stricklandprejudice actually has been found”).

111 strickland 466 U.S. at 693.
1121d. at 700.

113 See Rompilla v. Beard45 U.S. 374, 377 (2005) (reciting that the wictivas repeatedly
stabbed and set on fira)iggins v. Smith639 U.S. 510, 514 (2003) (citiMyiggins v. Stater24
A.2d 1, 5 (Md. 1999)) (noting that the defendardvadned a seventy-seven-year-old woman in a
bathtub).
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prejudice. We hold only that the child abuse ewa#es relative weakness this
case, considerintheseaggravating circumstances, does not.
D. Other Penalty Phase Claims

In his Opening Brief, Ploof also briefly notes twther penalty phase claims
raised before the Superior Court and attempts ¢orporate his Superior Court
briefing by referencé* The claims—Trial Counsel's failure to renew an
objection to evidence of an unadjudicated crimeittdchduring the penalty phase
and Ploof's mental health expert’s failure to pd®vicompetent assistance—are
described only in explanatory parentheticals follayv Ploof’s citation to his
Appendix. As we explained iRloof IV, this type of argument violates Supreme
Court Rule 14, which deems arguments waived ifihgellant does not argue their
merits within the body of his opening brieéf. Ploof presents no authority to
support his argument, does not address the posttimmv judge’s decision (or
indicate how the judge erred), and does not evencrii® the alleged
deficiencies®® Ploof has waived these issues and we therefdtenoti address

them.

11 Opening Br. 41 (“Mr. Ploof incorporates by refecerthe other penalty phase claims made by
postconviction counsel.”).

115 3See Ploof IY— A.3d —, —, 2013 WL 2422870, at *6—7 (Del. Juhe2013) (citing Supr. Ct.
R. 14(b)(iv)(A)(3)).

118 Eor example, Ploof's parenthetical asserts thaiad] Counsel’s] mental health expert fail[ed]
to provide competent assistance” but does not explee alleged deficiency or make a legal
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E. The Dissent
The dissent accurately notes that:

On November 3, 2011, Ploof shot and killed hisevkteidi with
a single bullet to her head in the parking lotlo# Dover Wal-Mart.
Ploof planned to take the money from a life insgeapolicy on Heidi
that had just come into effect and start a newWiith his mistress.
After murdering his wife, Ploof hid the murder weapand attempted
to mislead the police by making phone calls pratepthat he did not
know why his wife was home late from work. Poleeested Ploof
the following day and he was indicted by a grang pn the charges
of Murder in the First Degree and Possession afeafmn During the
Commission of a Felony.

Ploof pled not guilty, and he claimed that his ewihad
committed suicide in his presence in the parking'fo

A jury convicted Ploof of both charges and at tleagity phase of the trial found
unanimously that Ploof murdered his wife for peeauypi gain—a statutory
aggravating factor which made Ploof eligible foe theath penalt}/?

Against the above backdrop, the dissent weighsatiditional mitigating
evidence stemming from Ploof's dysfunctional chddd home against the
aggravating factors. The dissent concludes thattiseea reasonable probability

that a reasonable sentencer would decide that thgatmg evidence properly

argument that the deficiency violated Ploof’s diaty or constitutional rights SeeOpening Br.
41.

117 Dissent at 62-63.

118 Dissent at 63.
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admitted would outweigh the aggravating factors eesllt in the imposition of a
life sentence.
We will now explain why we cannot join the dissentitimate conclusion.
First, the Dissent concludes its thoughtful and snead analysis by stating
that: “This is a classic situation where a reabtmgury and sentencing judge
could consider the entire record [the Rule 61 recordyl aeach a reasoned

119 That conclusion

determination to give either a life or a death secé.
highlights the heart of our differences. The disdso states that:
When a defendant challenges a death sentenceasutie one

at issue in this case, the question is whetheretiera reasonable

probability that, absent the errors, the sentencer. would have

concluded that the balance of aggravating and atitig
circumstances did not warrant de&th.

The Majority Opinion focuses on whether the addal postconviction
hearing mitigation evidenceould have—not could haveor might haveor it is
possible that [it would have]—resulted in a rebatarof the aggravating and
mitigating evidence such that death was not waedhriéVe cannot agree that the

Dissent correctly states the law or our role aa@wellate court.

119 bissent at 100.

120 hissent at 58 n.126 (quotirgrickland v. Washingtori66 U.S. 668, 695 (1984)) (emphasis
added).
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Second, we agree with the Dissent that 8tackland standard is not
“mathematically precise’® We disagree, however, with the suggestion that an
appellate court analyzing the prejudice standardtrfind prejudice when given
additional mitigating evidence that “could” makelifference. Were we to accept
this position, the outcome that “would” occur be@snthe functional equivalent of
equipoise and the tie goes to the runner.

This Court should—indeed, must—adhere to the wantisulated by the
United States Supreme CourtSirickland. It is not appropriate for us, nor are we
free, to recraft the standard to make it more toliging. We, as notedupra have
reviewed the aggravating factors in light of thewvnmitigating evidence and
conclude that there is no reasonable probabildy shsentencing judgeould have
concluded that the balance of aggravating and atitig circumstances did not
warrant death. We so conclude after “reweighlititg evidence in aggravation
against the totality of available mitigating evideft** in the postconviction relief
hearing.

Moreover, we focus solely on the facts actuallgsented at the hearing, as

we believe a reasonable sentencing judge musateerrthan speculate about what

might be believed or what might have occurred, desfhe absence of record

121 pissent at 72.

122\Wiggins v. Smith539 U.S. 510, 534 (2003).
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support. An illustrative example of how the MafjprOpinion and the Dissent
differ is over the harsh fact that Gerald threwpashed Ploof down the stairs in
the home. We consider that fact as one incidentit ssthe only one the record
documents. Nevertheless, the Dissent suggestddiwity Opinion look beyond
the record and infer, as the Dissent does, thath&ppened once, it must have
happened frequently? Neither we, nor in our view, any reasonable st
judge, would or should draw that inference. We agntonfident that if a court
limits its reasonable inferences to the facts that record actually documents,
there is no probability that a reasonable sentgnginlge would (not “could”)
conclude, after weighing the aggravating and miiingacircumstances, that Ploof
did not warrant the death penalty. The likelihamida different result might be
“conceivable” if the sentencer (like the Dissentewl every possible inference
from the facts in the defendant’s favor—howevechsa likelihood falls well short
of “substantial.*** Both the Majority Opinion and the Dissent strugtp adapt
the facts to a standard woefully lacking in premisi The Majority Opinion

concludes, however, that finding prejudice suffiti¢o warrant a new penalty

123 Dissent at 84 (arguing that “a reasonable sengnicidge might conclude that, if Ploof's
father threw him down the stairs in full view ofenf his foster sisters and beat him in front of
others, he likely felt even freer to do so wherytivere not around”).

124 Harrington v. Richter131 S. Ct. 770, 792 (2011) (citigjrickland 466 U.S. at 693, 697).
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hearing under theétrickland standard requires more than a finding that it is
“conceivable” that a reasonable sentencer rebalgnitie new mix of mitigating
factors against the aggravating factors would aadelthat a death sentence was

not warranted.

CONCLUSION

For these reasons, we AFFIRM the Superior Courégial of Ploof’s

motion for postconviction relief. Jurisdictionnst retained.
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STRINE, Chancellor, wittHOLLAND , Justice, dissenting.

We concur with the Majority Opinion’s conclusionatithe postconviction
judge’s decision that Ploof had not been deprivedhi® constitutional right to
effective assistance of counsel under the standa@trickland v. Washingtdf?
was erroneous. We write separately, however, Isecae respectfully disagree
with the Majority Opinion’s decision to uphold thegostconviction judge’s
conclusion that th&tricklandviolation did not prejudice Ploof.

UnderStrickland in deciding whether Ploof was prejudiced by arttion
of his constitutional right to effective assistamfecounsel, the only determination
that we are charged with making is whether theegensasonable probability that a
sentencing judge at a sentencing hearing would ,hafter hearing all of the
evidence, including the testimony given by Plod@ster sisters and Dr. Stewart at
the postconviction hearing (the “Child Abuse Evidei), given Ploof a life rather
than death senten¢€. Our role undeStricklandis not to perform a resentencing

on the appellate record. The postconviction judgat beyond the consideration

125466 U.S. 668 (1984).

126|d. at 694 (“[A] defendant need not show that courssééficient conduct more likely than not
altered the outcome in the caseif); at 695 (When a defendant challenges a death sentence
such as the one at issue in this case, the quastwimether there is a reasonable probability that,
absent the errors, the sentencer . . . would haweluded that the balance of aggravating and
mitigating circumstances did not warrant deathPrter v. McCollum 558 U.S. 30, 41 (“To
assess that probability, we consider ‘the totaditghe available mitigation evidence — both that
adduced at trial, and the evidence adduced in ébeds proceeding’ — and ‘reweig[h] it against
the evidence in aggravation.”).
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of the evidence that is required Byrickland and instead drew factual inferences
that might be appropriate for a sentencing judgemi@ke after a sentencing

hearing, but which are inappropriate under andevant to the more constrained

factual analysis required to determine whetheryglieg undefStricklandexists.

In his decision, the postconviction judge conctudbat Trial Counsel's
failure to develop the mitigating Child Abuse Ewvide did not fall short of the
Strickland standard. He further concluded that regardlesshather counsel had
been ineffective, the Child Abuse Evidence wasuwhsinsufficient weight that it
would “probably [not] have made any impact” at trginal sentencingd®’ The
postconviction judge’s determination that the Ch#iduse Evidence’s omission
caused no prejudice within the meaning Sifickland is not supported by the
record and resulted from an incorrect applicatibthe proper legal standard. In
both his original and remand decision, the postmtionn judge misapplied the
prejudice standard by determining that there wapnmgudice because he, in his
capacity as the judge handling the petition, did personally believe any
mitigating weight should be given to evidence thatefendant (i) was raised by a
father who was a sexual predator of his fosteessst(ii) had to comfort those
foster sisters and live in a house with them wherkiew his father was preying

on them; (iii) suffered physical and emotional abasthe hands of his father; (iv)

127 State v. Ploof (Ploof 111)2012 WL 1413483 at *8el. Super. Jan. 30, 2012).
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suffered physical and emotional abuse at the hamhdgs mother; and (v) was
raised by a mother who did not protect him or lustdér sisters from or even
acknowledge the rampant sexual and physical abitsawheir household.

In other words, the postconviction judge did nohsider whether, when
considered along with the other mitigating evidente Child Abuse Evidence
could have led a reasonable sentencing judge tdwds that Ploof should receive
a sentence of life in prison rather than deathdddrihe applicable standard, the
test of prejudice is simply that “there is a readwa probability that, but for
counsel’'s unprofessional errors, the result of pheceeding would have been

different.?8

Although this does not mean that every omissibmmdigating
evidence in a capital case will cause prejudicdpés mean that a new sentencing
hearing is required when the omitted evidence sufficient weight that there is a
reasonable probability — i.e., a meaningful chasrcsubstantial likelihood — that it

would cause a reasonable sentencing judge to comalifferent resuft®® If that

Is the case, confidence in the original outcomsufiiciently undermined that a

128 strickland 466 U.S. at 694.

1291d. at 693-94 (explaining that when a defendant hasvehthat he has been prejudiced by
ineffective assistance of counsel, the outcomehefroceeding should be set asid¢dpks v.
Workman 689 F.3d 1148, 1208 (10th Cir. 2012) (orderingergencing in a death penalty case
after concluding that there wasS&ricklandviolation); King v. Moore 196 F.3d 1327, 1329-30
(11th Cir. 1999) (samekKenley v. Armantroyt937 F.2d 1298, 1299 (8th Cir. 1991) (same).
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finding of prejudice must be mad®. Stricklanddoes not require a defendant to
show that the outcome “more likely than not” woblave been differerit’

Here, we conclude, after considering the undisputedience in the
postconviction hearing record, that the Child Ablsaedence was of sufficient
weight that a reasonable sentencing judge coul@ ne@ched a different balance
and concluded that the mitigating evidence outweigthe aggravating. The
record does not support a conclusion that a reasot@al judge would have had
no option other than to sentence Ploof to deatpitbethe serious child abuse he
suffered and its possible effects on his charaatet capacity to make moral
decisions. A reasonable sentencing judge couldbs®#hdo give Ploof a life
sentence because the Child Abuse Evidence, alotigthe evidence regarding
Ploof’s lengthy history of military service, coufive mitigated the punishment he
should receive for the indisputably unjustified gme-meditated murder of his
wife for pecuniary and other personal gain. Ineotiwvords, a reasonable judge
could find that the Child Abuse Evidence was an arngnt explanatory and

mitigating factor that, when added to the evidegti@cord, weighed in favor of a

130 strickland 466 U.S. at 694 (“A reasonable probability israbqability sufficient to undermine
confidence in the outcome.”)

131 1d. at 693-94 (“The result of a proceeding can be eeedl unreliable, and hence the
proceeding itself unfair, even if the errors of uksel cannot be shown by a preponderance of the
evidence to have determined the outcome.”)
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life sentence. That would especially be the cheeijury advised in favor of life
or only rendered a non-unanimous recommendatiéevior of death.

We explain these conclusions more fully in the ofghis opinion. First, we
describe the relevant factual and procedural backgt of the case. Then we
explain why we believe the postconviction judgeécidion — that Ploof did not
suffer prejudice as a result of his trial counséditure to investigate and present
the mitigating Child Abuse Evidence — was erroneo&snally, we address the
Majority Opinion’s affirmance of the postconvictigndge’s determination that
Ploof did not suffer prejudice. Because the postmiion record of new
mitigating evidence is of sufficient strength tltlaére is reasonable probability a
reasonable sentencing judge would have given Pdodife rather than death
sentence if he had had a chance to consider daleotvidence, we respectfully
dissent.

|. BACKGROUND **

On November 32001, Ploof shot and killed his wife Heidi with angle

bullet to her head in the parking lot of the DoWal-Mart. Ploof planned to take

the money from a life insurance policy on Heiditthad just gone into effect and

132 For a more detailed description of the facts surding Ploof's crime, see Majority Opinion
at 3-4. Where the facts in this opinion are naoagpanied by citations, they may be found in
the five earlier opinions in this casgtate v. Ploof (Ploof 12003 WL 21999031 (Del. Super.
Aug. 22, 2003)aff'd, 856 A.2d 539 (Del. 2004 P(oof 1l); Ploof Ill, 2012 WL 1413483 (Del.
Super. Jan. 30, 2012ploof v. State (Ploof IV)— A.3d —, 2013 WL 2422870 (Del. June 4,
2013);Ploof v. State (Ploof V)D No. 0111003002 (Del. Super. July 16, 2013).
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start a new life with his mistress. After murderinis wife, Ploof hid the murder
weapon and attempted to mislead the police by ngamone calls pretending that
he did not know why his wife was home late from kvoPolice arrested Ploof the
following day and he was indicted by a grand jumytibe charges of Murder in the
First Degre&® and Possession of a Firearm During the CommissianFelony:>*
Ploof pled not guilty, and he claimed that hisenifad committed suicide in
his presence in the parking lot. The jury did aadit this theory and convicted
Ploof on both charges. The trial then proceedeal $entencing hearing under 11
Del. C.§84209(b). The jury in a sentencing hearing okdult convicted of first-
degree murder must first decide whether the evielalows the existence of at
least one statutory aggravating factor beyond sorezble doubt, and second, make
a recommendation regarding whether all the aggrayavidence outweighs the
mitigating evidencé® If the jury unanimously finds that one statutory
aggravating factor exists, the judge shall constberjury’s recommendation and
shall impose the death penalty if she decides Brsdif that the aggravating

evidence outweighs the mitigating evidente.

13311 Del. C.§ 636.
1341d. § 1447A.

1351d. § 4209(c)(3).
1301d. § 4209(d)(1).
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At Ploof’s sentencing hearing, the jury unanimguslund that Ploof had
murdered his wife for pecuniary gain, which is atstory aggravating factor’
The judge also found that the state had provertistence of the following non-
statutory aggravating circumstances: the murder wadlsout provocation; the
victim was helpless; Ploof had been disciplined piison for several minor
offenses and a major offense involving possessi@shank, which Ploof claimed
was an etching device; Ploof had been disciplingdhle military for having an
affair;*® Ploof had a criminal record for theft of a tracémd was arrested but not
prosecuted for conduct that would have amountedsault in the third degree of a
prior girlfriend;**® and Heidi's death had a significant effect upon $erviving
relatives who loved her and missed her dedfly.

Ploof's mother, Shirley, was the only witness tstify regarding his
childhood or family history and Trial Counsel didtroffer any other evidence
related to Ploof’s upbringing at the sentencingrimga Shirley testified that Ploof

has a brother, Kevin, who has cerebral palsy anghigsically and mentally

1371d. § 4209(e)(1)(0).

138p|oof I, at *3.

139|d.

140 Id
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handicapped?' Shirley also testified that, during a period ofund eight years
during Ploof's childhood, over thirty foster chir, many of whom had
behavioral problems, lived with the Ploof famify. When asked about the manner
in which she disciplined her children, Shirley sththat “if [Ploof or Kevin] asked
for a slap, they got it"** When asked whether she disciplined the fostdd e
by giving them “a whack on the butt,” Shirley indied that she did discipline
them in that manner, but affirmatively stated “tuft hit them.*** From this
testimony, the sentencing judge found that the amtigating circumstance related
to Ploof’s family history was the following:

The defendant grew up in difficult family circumstes with a

physically handicapped and mentally retarded brotdevin. His

parents devoted much of their time to Kevin andthoty foster

children they took into their home. The defendaas a good

relationship with his family members and can beositpve influence

for them, particularly his brothéf?

One gets the impression after reading Shirley’'snesy and the sentencing

judge’s findings that, while Ploof's family circutasices might have been difficult

because of his “physically handicapped and mentatgrded brother” and the

L penalty H'rg Tr. 9, June 18, 2003.
121d. at 14-15.

131d. at 17.

14d. at 17.

145ploof I, at *3.
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constant stream of foster children cycling throdgh home, his parents were
generally loving and nurturing individuals and hskildhood was otherwise
normal. And, although Shirley’s disciplinary metlsomight have seemed out-
dated, there was nothing to indicate to the semignary or judge that Shirley
abused her children. Rather, Shirley portrayeddieas a loving mother of the
old school, strict variety. Furthermore, there wastestimony at the sentencing
hearing regarding Ploof's father’s relationship imteractions with his children.
Shirley only briefly mentioned Ploof's father dugimer testimony. She testified
that he was employed as a “tractor trailer truckedt and that he also had jobs in
“building” during Ploof’s childhood?®

In addition to the mitigating circumstances relatedPloof's family, the
sentencing judge found that Trial Counsel had éstadal the following additional
mitigating circumstances: Ploof served almost twemars in the U.S. Air Force
and had been awarded numerous commendations ancesaedals, Ploof lacked
a substantial criminal record and had no prior fgl@onvictions, Ploof was
capable of following rules and regulations and bzl potential to do well in a
structured prison environment, Ploof's family awmddd ones would be seriously

affected by his execution, and Ploof had expresserse for killing Heidi:*’

146 penalty H'rg Tr. 12.

147ploof I, at *4.
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The jury unanimously found that the aggravatinguimstances outweighed
the mitigating circumstances. The sentencing judg®gnized that he was not
bound by the jury’s recommendation, but neverttseledieved that he should give
it “great weight,” and imposed the death sentéfite.

At the postconviction hearing, the court heardinesty that painted a
drastically different portrait of the Ploof famihome than that depicted by Shirley
at the sentencing hearing. The evidence develdgyedrloof's postconviction
counsel and presented at the postconviction heafiagcepted as true, shows that
Ploof was raised in an appalling environment thateasonable mind could
conclude seriously affected his moral developmedtcharacter.

Ploof’s parents had raised thirty-three femaledoshildren in their home in
Poughkeepsie, New York, until the home was forciiyt down by New York
authorities in response to allegations that Ploddéther, Gerald, was sexually
abusing the foster children. Ploof's postconvictimounsel contacted six of the
foster children who had lived with Ploof's familyé they agreed to testify. The
court heard testimony from Ploof's foster sistdmattGerald had beaten Ploof
when he was a child, that Shirley had abused FRdphysically handicapped and
mentally retarded brother” and on one occasionldrallen his arm by twisting it

behind his back, that Gerald sexually abused tetefayirls living with the Ploof

1481d. at *4-5.
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family while Shirley looked the other way, and tirdbof had witnessed Gerald’s
sexual abuse of his foster sisters. There wastedsimony that Ploof took steps to
protect his foster sisters from Gerald’s physicad @exual abus®€ and tried to
comfort them when they were victimiz&d. According to their testimony at the
postconviction hearing, the Ploof home was a “&tednd cold®*' place of

"152 that the girls were “scared to dedftito be in. Ploof's expert witness

“fear
testified that this abusive upbringing likely hadnagative effect on Ploof's
character and moral developmétit.

Three of the foster sisters described the physibake that Gerald would
inflict on Ploof. One foster sister testified thahen Gerald was in a “mood,”

Ploof would try to protect the girls by telling theto get out of the house and go

on walks and that when they would return from thesdks they would hear

149 A89-91 (Deyo).

10 A905:10-16 (Goodwin).
151 A57:5-6 (Williams).

152 A96:13-16 (Deyo).

5% A1128:20 (Paradowski).

154 A146:21-47:6 (Stewart) (“Chronic infidelity of tHather and the tension between the parents
and presence of a severely disabled brother, #®epce of foster children coming in and out of
the home, the reality of the father being sexuablgaultive to these various girls at different
times, the physical abuse that went on, and thesadlvsystem, if you will, of not being able to
see what was really going on, how can a person,dama child, develop normally in that sort of
setting? | don'’t see it as possible.”); A173:2-Ge(fart) (testifying that [Ploof’s] childhood gave
him very improper models for dealing with peoplagelly, and women in particular).
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Gerald yelling loudly while Ploof cried and thaeth“could hear the hands hitting
the flesh.** When asked how often Gerald hit Ploof, she testithat it happened
three or four times a weel A second foster sister described the relationship
between Gerald and Ploof as “abusive” and testitied she would see Gerald go
down to the basement where Ploof’'s bedroom wagddozarrying a belt and then
she would “hear the belt hitting him” and that @uaded like a “snap across his
body.”™’ Another foster sister testified that Gerald Hiad® on a “regular basis”
and that Gerald would punch Ploof with a closed &sd push him; she also
testified that she once saw Gerald throw Ploof dtvenstairs™® She testified that
Gerald physically abused Shirley as well, statimgt the would “punch her in the
face, hit her, pull her arms, slap her, [and] pushinto walls.**°

Ploof's foster sisters also testified that whileyHived in the Ploof house

they were sexually abused by Gerald. Their testyndescribed the ways in

which Gerald exposed himself 1, groped’®® and sodomized his foster

155 A89-91 (Deyo).

156 691:22-23 (Deyo).

157 A1125:23-1127:10 (Paradowski).
158 A894:15-21 (Goodwin).

159 A893:18-19 (Goodwin).

180 A40:20-41:4 (Miller) (describing one occasion, whehe was between the age of four and
nine years old, Gerald approached her while shewedshing cartoons, removed the towel that
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daughters® One foster sister testified that “[Gerald] woltitce [her] to have
anal sex and perform oral sex on hitf” She testified that, on one of the dozens
of occasions that Gerald raped her, she was “clyetgause it hurt and Gerald was
telling [her] to shut up” when Ploof “came in theuse and he saw it** There is
also evidence that, on at least one occasion, Riutdted his father’s behavior by
exposing himself to one of his foster sistérs.

Shirley joined in the abuse by beating the fostatdeen and physically
abusing Kevirt®® On one occasion, when Shirley wanted Kevin te talbath and
Kevin didn’t want to, Shirley punished him by twrs his arm so far behind his
back that it broké®” Shirley would also punish Kevin by bending hisitiaapped

hand backwards until he cried out in p&ih.In addition to the physical abuse she

was around his waist, exposed himself to her, asied if she wanted “to play with it.”);
A645:10-646:4 (Rumshottel) (testifying that Geralduld expose himself to her).

161 A94:23-95:3 (Deyo) (stating that Gerald would toube girls on their “breasts and rear
ends”).

162E g, A898:21-899:2 (Goodwin).
163 Id
184E. g, A904:20-21 (Goodwin) (testifying that Ploof wissed her rape).

185E g, AB46:7-11 (Ruhmshottel) (testifying that Ploofcenexposed himself to her in the same
manner as Gerald).

186 E g, A63:15-64:18 (Miller).
167 A895:19-21 (Goodwin).

168 AG44:18-645:4 (Rumshottel).
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inflicted on her own disabled son, and in direchftot with the testimony that
Shirley gave at Ploof's sentencing hearing, theefosisters testified that Shirley
slapped them and hit thelfi. They reported that Shirley was aware of both the
sexual and physical abuse committed by her hustaerdld, but she did nothing
to stop it-’® To the contrary, one foster sister testified tBhirley forced her to
lose her virginity to a neighbor with “good stargliron her sixteenth birthday?!

But none of this Child Abuse Evidence was intragtb@t the sentencing
hearing because Ploof's Trial Counsel had faileddiscover it. As we shall
explain, this powerful evidence that the Ploof lehad was rife with sexual,
physical, verbal, and thus emotional abuse, andnpalr deceit would have been
accepted as substantial mitigating evidence byjuheand judge who ultimately

had to determine whether Ploof should receiveeadifdeath sentence.

199 SeeAB44:3-12 (Rumshottel) (testifying that on one asion Shirley hit her twice in the
stomach with a closed fist); A64:5-8 (Williams) qti¢ying that Shirley slapped her and one of
the other foster girls and called them whores érthddle of the mall).

170 E g, A92:12-93:3 (Deyo) (testifying that Shirley woul® in the house while Gerald was
beating Ploof and that she would do “nothing” abyutA903:19-20 (Goodwin).

171 A930:4-21 (Goodwin).
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II. ANALYSIS OF THE POSTCONVICTION JUDGE'S
DETERMINATIONS

a. The Postconviction Judge’s Analysis Did Not Adétre To The Objective
Reasonable Probability Standard Applicable UndeiStrickland

In situations where &tricklandviolation has resulted in a failure to present
mitigating evidence, the test for prejudice is wieetthere is a “reasonable
probability” that the result of the penalty phaseuwd have been differenf® “A
reasonable probability is a probability sufficidnt undermine confidence in the
outcome.*” Although this standard is not mathematically jmecit clearly does
not require that it be more likely than not thatliferent sentence would have
resulted had the missing mitigating evidence bemsidered. Rather, a finding of
prejudice is required if there is a substantiatlitkood that a reasonable sentencing
authority would have reached a different conclusisinhad the chance to consider
the missing mitigating evidencé&' In simple, common sense terms, a reasonable
probability means that there is a meaningful chahe¢ the new evidence would
have caused a reasonable sentencing authoritywéoagdifferent sentence. This

inquiry is an objective one that focuses on whegatfthe evidence could have on a

172 strickland v. Washingtod66 U.S. 668, 694 (1984).

173 Id

17 See Cullen v. Pinholstet31 S. Ct. 1388, 1403 (201Harrington v. Richter131 S. Ct. 770,
791 (2011).
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reasonable sentencing authority. The United SGigseme Court focused on the
objectivity of the prejudice test fatricklandwhen it stated:

The assessment of prejudice should proceed onsthargtion that

the decisionmaker is reasonably, conscientioushd ampartially

applying the standards that govern the decisioshduld not depend

on the idiosyncracies of the particular decisionenakuch as unusual

propensities toward harshness or leniency. Althdbgke factors may

actually have entered into counsel’s selectiontm@itegies and, to that
limited extent, may thus affect the performanceuing they are
irrelevant to the prejudice inquify”

The Delaware General Assembly has adopted a @tattggime to handle
crimes for which a death sentence may be imposat ittvests the ultimate
sentencing discretion in the judge, not the jufy.But the judge’s exercise of
discretion comes only after the jury provides héhiits own views-"" Therefore,
the jury retains an important role in our statuteeytencing regime. In every case,
as a pre-requisite to invoking that judicial disme at all, the jury must find

178

unanimously that one statutory aggravating fackiste "~ If it does so, the jury

must make a recommendation whether all the aggnavaircumstances outweigh

175 Strickland 466 U.S. at 694.
17611 Del. C.§ 4209(d).

171d. § 4209(b)(1)-(2) (providing that a sentence hepriith a jury “shall” be conducted after
the defendant is convicted of first degree murdea ury or by the court).

178 1d. § 4209(c)(3)(b)(1). This is true except in tlawer case where the sentencing jury “is
waived by the State and the defendadd: § 4209(b)(2).
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the mitigating circumstancés  The judge then considers the jury's
recommendation, giving it what weight she deemg@pyate!®® and decides for
herself whether the aggravating circumstances aghwethe mitigating
circumstance$™ In the case where the sentence imposed by tiye jdiffers from
the jury’s recommendation, the statute further meguthat the judge “state with
specificity the reason for its decision not to aitdée jury’s recommendation$>®
If the judge ultimately finds that the aggravatingcumstances outweigh the
mitigating circumstances, she must impose a desitesce®® If she reaches the
opposite conclusion, the defendant is sentencéfi taithout parole'®*

The question of whether Ploof has suffered pregidindeiStrickland then,
is whether there is a substantial likelihood theg¢asonable sentencing judge might
have arrived at a different result when weighing #lggravating circumstances of

Ploof's crime against the mitigating circumstant®sTo make this determination,

the court hearing a petition for postconvictionakemust consider all the relevant

1791d. § 4209(c)(3)(b)(2).
1801d. § 4209(d)(1).

181 Id

1821d. § 4209(d)(4).

1831d. § 4209(d)(1)-(4).

184 |d.
185 Strickland v. Washingtor66 U.S. 668, 694 (1984).
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facts, because “a process that accords no sigmdecdéo relevant facets of the
character and record of the individual offender excludes from consideration in
fixing the ultimate punishment of death the poditybiof compassionate or
mitigating factors stemming from the diverse fiadt of humankind®

Accordingly, the court must add the missing mitiggitevidence to the mix and
reweigh the aggravating and mitigating circumstant® determine whether a

reasonable judge might have sentenced Ploof tordifieer than deatti’ This

reweighing is not itself a sentencing decisith. Rather, if the postconviction

186 \Woodson v. North Carolina28 U.S. 280, 304 (1976).

187 Norcross v. State36 A.3d 756, 769-70 (Del. 2011) (citation omiltesee also Williams v.
Taylor, 529 U.S. 362, 397-98 (2000).

138 |n an analogous context, the United States Supf@ouet vacated a court of appeals decision
denying a habeas petitioner a certificate of agteletly from a district court decision denying
his habeas petitionTennard v. Dretke542 U.S. 274, 287 (2004). The key issue in that case
was whether mitigating evidence regarding the dédatis mental capacity (e.g., that he had an
IQ of only 67) was improperly prevented from beransidered by the sentencing jury. The
Fifth Circuit had held that the exclusion of thadance did not violate the defendant’s Eighth
Amendment rights because the evidence did not amelithat the defendant had a “severe
permanent handicap” and that his criminal act wagbatable to that handicapd. at 281. The
Supreme Court disagreed with that reasoning, statin

[A] state cannot bar the consideration of evidahtdge sentence could reasonably
find that it warrants a sentence less than dediimce this low threshold for
relevance is met, the Eighth Amendment requiresttigjury be able to consider
and give effect to a capital defendant’s mitigatewgdence. . . . We have never
denied that gravity has a place in the relevanedyais, insofar as evidence of a
trivial feature of the defendant’s character or gmeumstances of the crime is
unlikely to have any tendency to mitigate the ddéart’s culpability. However, to
say that only those features and circumstancesathpgnel of federal appellate
judges deems to be “severe” . . . could have suend@ency is incorrect. Rather,
the question is simply whether the evidence isughsa character that it “might
serve as a basis for a sentence less than delthdt 284-87 (internal citations
omitted).
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court’s reweighing supports the conclusion thatehe a meaningful chance that a
reasonable sentencing judge would have decided theatmitigating evidence
outweighed the aggravating evidence and givereas&htence, the sentence should
be vacated so that a new sentencing hearing isuctedl in conformity with the
statute"®

The postconviction judge, while purporting to apthle correct standard for

prejudicet®

wrote a supplemental decision on remand that se¢émée more a
statement of what sentence he personally would mapesed on Ploof if he were
assigned to conduct a new sentencing hearing thdetexmination of whether
there was a reasonable probability that a reasersavitencing judge assigned that

responsibility would have given Ploof a life serdenafter considering the Child

Abuse Evidence as part of the evidentiary Mix.That subjective approach was

189 See, e.gHooks v. Workmar689 F.3d 1148, 1208 (10th Cir. 2012) (orderingsergencing in
a death penalty case after concluding that theseasiricklandviolation); King v. Moore 196
F.3d 1327, 1329-30 (11th Cir. 1999) (samegnley v. Armantroyt937 F.2d 1298, 1299 (8th
Cir. 1991) (same).

19 plgof V, at 10 (concluding that Ploof “failed to show a x@@able probability of a different
outcome”).

191 ploof V, at 6 (“I cannot find anything in her testimony thatuld have swayed a jury, which
had just determined that defendant Ploof was anlier had killed his wife for pecuniary gain.”);
id. (“I found then, and find now, that her testimony ulb not have been beneficial in the
mitigation phase. Indeed a jury could every bililedy have been incensed that defendant Ploof
had dragged this woman through testimonyid);at 7 (discounting the testimony of one of the
foster sisters because “there was nothing endeanggtioned about [Ploof], nothing arousing
sympathy.”);id. at 8 (expressing his opinion that “It caused thesenen great discomfort,
which was visible and palpable, to be forced talat at all, which more likely than not would
have hardened a jury against defendant Ploof exag.i.
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inconsistent with the objective focus Btrickland on what effect the missing
evidence would have on a reasonable sentencingrityth*

Although the postconviction judge reviewed much tbé Child Abuse
Evidence, he focused on the fact that much of thdeace involved Gerald’'s
serial sexual victimization of Ploof's foster sisteand thus “only sparingly
touched upon defendant Plodf® That is, because Ploof was not himself sexually
victimized by his father and his crime did not il sexual abuse, the
postconviction judge concluded that it had littlerm relevance to a sentencing
judge evaluating what punishment to give PI06f.Indeed, the postconviction
judge at one point attempted to curtail questiorohdhe foster sisters about the
abuse they suffered, even though they had volipwtadme to the hearing to
testify about their experiences in the Ploof hdfie.Despite the foster sisters’
voluntary testimony, the postconviction judge ewew the inference that the

sentencing jury would have held it against Ploatt tthey had to testify about the

192 strickland 466 U.S. at 695.
1931d. at 8.

1941d. at 9 (“[I]t should be kept in mind that defend&ibof was not charged with or convicted
of serially sexually abusing females, a characeded that could be traced to his having been
subject to the despicable practices of his fathewhose foot he was ‘taught’ that such actions
were tolerable.”).

195 A75:1-78:1.
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painful abuse they endured from Ploof’'s parétftsthe possibility that another

reasonable sentencing judge might conclude thah@avserial sexual predator as
a primary role model and having to witness hisddthrepeated victimization of

his foster sisters might have a meaningful impagct tbe defendant’s moral

character and capacity to distinguish between gand evil was ruled out

categorically by the postconviction judfé.

The postconviction judge also slighted the testiynthrat the defendant had
comforted some of his foster sisters after theyewdctimized by his father®
Likewise, the postconviction judge gave no congitien of what effect it might
have had on Ploof's character and capacity for hawaision-making to have been
raised in a household where his mother toleratechtiuse of her foster daughters
and no one was permitted to talk about the rammaxual abuse. The

postconviction judge instead focused on whether ahyhis evidence would

1% p|oof \, at 8 (expressing his opinion that “It caused éhesmen great discomfort, which was
visible and palpable, to be forced to recall itallf which more likely than not would have
hardened a jury against defendant Ploof even more.”

197 Ploof V, at 9. (“Other than the commonality that eithetivdiy is illegal, there is no evident
connection between the two at all.”).

19 1d. at 8 (“[Ploof] and the witness would have ‘herheart talks,” and defendant Ploof

would comfort her. This testimony . . . descrilzedizarre and abuse [sic] circumstance for the
foster girls, and a picture of a maturing defend@latof as a comforter. Other than that, it
referenced Ploof very little.”).
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“endear” Ploof to the jury and sentencing judgeBut that has little relevance to
the real issue, which is whether being raised is #&mvironment might have an
effect on the defendant that a reasonable minddooarisider as mitigating toward
the imposition of a life, rather than death sentend®erhaps most importantly,
several of the foster sisters testified that Pluaiself was the victim of repeated
physical, verbal, and emotional abuse by his fathgemwell as his mothé® The
postconviction judge did not give any weight tostiiportant evidence, which
undermined the reliability of his analy3s.
b. Because the Postconviction Judge Did Not Perfor The Required
Prejudice Analysis, This Court Must Reweigh The Eulence
To Consider How the Child Abuse Evidence Alters
The Evidentiary Mix

Because even after remand the postconviction jutidenot engage in a
reweighing of the evidence that took into adequateount the physical, verbal,
and emotional abuse Ploof directly suffered athihweds of his parents, and did not

consider whether it could have led a reasonableseimg judge to give a different

sentence, this Court must do so itself to considesther there was prejudice.

191d. at 7 (“[T]here was nothing endearing mentioneduatthe defendant, nothing arousing
sympathy. . .").

200 g, A91:22-23 (Deyo); A894:13-A895:14 (Goodwin).

201 See generally Ploof V.
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Such a reweighing, in our view, starts with anrexiedgment that Ploof
planned and carried out the murder of his wifegcorer insurance proceeds and
spend them on a new life with another worf&nPloof’s attribution of his wife’s
death to a suicide he witnessed and his lack oémance of responsibility are
legitimate factors that any reasonable jury andes@ing judge could consider in
reaching a conclusion that Ploof was not genuineiyorseful for his acts. But, in
determining whether those aggravating factors supg@dhe imposition of a death
sentence, the jury and the sentencing judge waoaN@ o weigh them against the
mitigating evidence in the record, to make themdtie determination of balance
the statute requiréS8® As the United States Supreme Court has made, clear
“[ml]itigating evidence isany aspect of a defendant’s character or record apd an
of the circumstances of the offense that the defengroffers as a basis for a
sentence less than deatf’*

In that balance, therefore, the jury and sentenjidge would be required to
consider the reality that Ploof's life had not beeithout value to his nation.
Although the original sentencing hearing evidenceewen this point was less
complete than the circumstances likely called fiog, fact that Ploof had served in

our nation’s Air Force for 20 years was presentedvas the fact that he had been

202p|gof \V, at *2.
20311 Del. C.§ 4209(d).

204 ockett v. Ohip438 U.S. 586, 604 (1978) (plurality opinion).
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awarded numerous commendations and service medaEhere were blemishes
on Ploof’s record® but the underlying reality is that Ploof had givero decades
of service to his nation in the Air Force. A reaable sentencing judge charged
with making the decision whether to give a lifedmath sentence could give that
service great weight.

The addition of the Child Abuse Evidence to thedewtiary mix becomes
potentially important and outcome-influencing inrtpprecisely because it could
give a reasonable jury and sentencing judge arbeseght into why a veteran
airman might commit and lie about such a horribsiene. In this calculus would
be the reality that the jury and sentencing judggewnot considering whether
Child Abuse Evidence should excuse Ploof from pgumeisnt at all. Rather, they
were considering whether that evidence of sericiikl @buse should be given
important weight in determining whether Ploof slibbé executed for his horrible

crime or spend the rest of his life in prisSh.

205 ploof |, at 4.
206 See supranotes 10-11.

20711 Del. C.§ 4209(d).

81



lll. ANALYSIS OF THE AFFIRMANCE OF THE POSTCONVIC TION
JUDGE'’S DECISION

a. An Appellate Court Must Make A Limited Strickland Prejudice Analysis
The postconviction judge did not give proper coesation to the Child
Abuse Evidence in reaching the determination thataddition of that evidence to
the sentencing hearing record could have led esonadde judge to give a life
rather than death sentence. The Majority Opiniotiisrough and careful
examination of the record relies to no discernibktent on the analysis of the
postconviction judge. Instead, the Majority Opmiaddresses aspects of the
record the postconviction judge ignored or sligf&d In reviewing the
postconviction judge’s decision, this Court candoaw factual inferences and
make determinations about the evidentiary weighthef Child Abuse Evidence
that go beyond what is proper to determine whethere is prejudice under
Strickland Appellate judges should not make these ultinoteisions solely on
factual inferences drawn from a paper record. s Court acknowledged, a

judge who “had the advantage of hearing live testiyri is “in a better position

208 See e.g.Majority Opinion at 39-40 (stating that “Shirléent Kevin’s arm back and once
broke his arm,” a fact which was ignored by thetpasviction judge, but then apparently
drawing the inference that Ploof might not haverba@are of that fact because “neither former
foster girl who witnessed this abuse testified fRktof was aware of it")ld. at 39 (describing
testimony, which was ignored by the postconvictjadge, from three foster sisters which
indicated that Gerald beat Ploof when he was ahil
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than are we to reweigh the aggravating evidencesigdne sum of the mitigating
evidence presented®

These ultimate inferences and determinations of twe ones that a
reasonable sentencing judge might permissibly nadtex holding a new hearing
and receiving the required advisory vote of a jujut a reasonable sentencing
judge and jury would also be within their discratito reach different ultimate
determinations based on the Child Abuse Evidendatareffect on the evidentiary
balance relevant to what sentence Ploof shouldiveceThe issue before this
Court is only whether the new mitigating evidenitts the evidentiary mix such
that there is a meaningful chance a reasonablesjudyld choose to give Ploof a
life sentencé™

For example, the Majority Opinion implicitly recoges that the
postconviction judge did not give any weight to tkegidence that Gerald
physically and emotionally abused Ploof and und#edats own consideration of

that Evidencé™ The Majority Opinion then seems to draw the fatinference

209p|oof IV, at *15.

219 seePorter v. McCollum558 U.S. 30, 43 (2009) (finding that “[t]he Flori@preme Court,
following the state postconviction court, unreadmypadiscounted the evidence of [the
defendant’s] childhood abuse and military servicaqid noting that “[w]je do not require a
defendant to show that counsel's deficient conchmte likely than not altered the outcome of
his penalty proceeding, but rather that he establis probability sufficient to
undermine confidence in [that] outcome.”) (interoightions omitted).

211 Majority Opinion at 39 (describing the testimonglated to Gerald’s abusive behavior
towards Ploof)]d. at 41 (making inferences about the severity ofabese that Ploof suffered
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that the only abuse suffered in the Ploof home thas specifically testified to at

the Rule 61 hearing. For example, the Majority figm says this about the

physical abuse committed on Ploof by Gerald: “[€farof the six former foster

girls testified that Gerald beat Ploof — with hignlal or a belt. But, there is no
testimony or medical record indicating that thesatimgs led to scars or bruises.
Testimony that Gerald once threw Ploof down a tlighstairs is more significant,

but there is no evidence that this occurred maaa tince **?

A reasonable sentencing judge who heard testimoom fPloof's foster
sisters that they witnessed and heard Gerald styiqahysically abusing Ploof
might conclude that the instances they specifictdstified to were not the only
instances of abuse committed by Gerald, but westeaad indicative of how Ploof
was regularly treated throughout his entire chiwtho In fact, a reasonable
sentencing judge might conclude that, if Ploof'théa threw him down the stairs
in full view of one of his foster sisters and bkai in front of others, he likely felt
even freer to do so when they were not around. s,Thureasonable sentencing

judge could conclude that Gerald regularly subped®oof to physical abuse,

based on the fact that his foster sisters onlyfie$that he was only beaten with Gerald’s “hand
or a belt” and based on the fact that none of the gstified that they observed scars or bruises
and no medical records to that effect were intreduat the postconviction hearing).

212 Majority Opinion at 41-42.
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especially because one of the foster sistersittifiat Gerald beat Ploof three to
four times a week:

Even without testimony that Ploof's foster sisteesv bruises on Ploof's
body, the mere testimony that they heard the safnfists hitting flesh and a
leather belt snapping across Ploof's body as Gdralit him could still lead a
reasonable sentencing judge to conclude that Genatiysical abuse caused Ploof
serious and enduring harm. The sadistic are nmssarily without cunning and a
reasonable sentencing judge could have inferret ttiea foster sisters did not
testify that they saw bruises on Ploof's body bseaGerald struck Ploof on parts
of his body typically covered by clothing. Whatnsost important, however, is
that the record does not support a conclusion ttiiatevidence could not have
been given great mitigating weight by a reasonaéfgencing judge. A sentencing
judge presented with this evidence easily couldehawncluded that Gerald
subjected Ploof to physical abuse on a regulasspasd that this abuse could have
affected Ploof’'s own moral development and characte

The evidence that Gerald was a serial sexual pyedaho regularly
victimized Ploof's foster sisters by raping, sodmimg, groping, and otherwise

violating them cannot be discounted simply becd&bsald did not sexually molest

213 Majority Opinion at 12-13see alscA91:22-23 (Deyo).
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Ploof himsel** That does not mean that Gerald’s sexually abusimeduct
toward Ploof's foster sisters was not also emotlgnabusive of Ploof and
seriously injurious to his character developmeiib have one’s father sexually
violate your sisters over and over again, to knbat it was going on while your
mother looked the other way, to have to comforinthafterwards, and to be
helpless to stop it, is not something any childuthdvave to endure. A reasonable
sentencing judge could have found this to have bdrRioof in a substantial way.
A reasonable sentencing judge could also concloaeRloof was aware of
more than the specific instances of abuse whicHds®r sisters testified that he
witnessed™ The evidence that Shirley broke his brother Ksvarm cannot be
discounted simply because no one testified thatfRias aware of the incidént
and the testimony of one of Ploof's foster sistegarding the sexual abuse that
Gerald inflicted on her remains important even tfftoshe stated that “Ploof did

not witness” the abusé’ All of this abuse occurred within the close coefi of

14 Majority Opinion at 44(“[T]he evidence of Gerald’s misconduct are of Esmitigating
value to Ploof, because Gerald’s sexual abusedatidirectly involve Ploof.”)

215 Majority Opinion at 39-40 (“More significant is ielence that Shirley bent Kevin's arm back
and once broke his arm, but neither former fostdrvgho witnessed this abuse testified that
Ploof was aware of it.”)jd. at 40 (discounting testimony given by one foststes because
“Ploof did not witness any of Gerald’s improper daot toward her”).

21® Majority Opinion at 39-40.

217 Majority Opinion at 40 (“Paradowski stated, howevinat Ploof did not witness any of
Gerald’s improper conduct towards her.”)
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Ploof's childhood homé?® A reasonable sentencing judge could have condlude
from the record that Ploof had a general awarenédhe pervasive physical,
sexual, and emotional abuse that was occurringisnhbme even if he didn'’t
actually see everything that happened.

A determination that Ploof was generally aware lué abuse would be
supported by testimony given by the foster sistbegt Ploof withessed several
instances of Gerald’s sexual misconditomforted the victims afterwafé’ and
on other occasions tried to protect them from Gehalving a chance to victimize
them? This is evidence that a reasonable sentencingejudight conclude
showed that Ploof was aware that his father waaaslgxabusing his foster sisters
on a regular basis. A reasonable sentencing jadgkl also have inferred from
the testimony given by Ploof's foster sisters thaten though they didn’'t see
Gerald hit Ploof, they could “hear” the sounds a&fr&d yelling and hitting Ploof
with his hands and a belt while Ploof cried thatd®| who lived in the same home,

could also hear the abuse that Shirley and Geraleddout on his brother and

18 See e.gA929:13 (Goodwin) (“/W]e had contact. We lived ihe same home.”)d. at
A903:19-904:2 (testifying that Shirley knew abouer@d’s sexual abuse because “it was an
older house and Gerald would come up the staideaery time you'd walk up the stairs, they
would creak and you knew. And Shirley was in loemn and Gerald’s not there.”)

219E g, A 904:20-21 (Goodwin) (testifying that Ploof wétssed her rape).
220 A905:10-16 (Goodwin).

221 A89-91 (Deyo).
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foster sisters. Thus, a reasonable sentencingejudgld have concluded that
everyone in the Ploof household was aware of thenogpecret that Gerald
frequently sexually abused his foster daughters.

Likewise, the fact that Shirley abused both of kens and her foster
daughters cannot be discounted on the groundstteamply provides additional
details which fill out the portrait of Ploof's math that had been painted at the
original sentencing hearirf¢® At that hearing, the jurors and sentencing judge
heard evidence that Shirley slapped her childrehspanked her foster daughters
until she was told not to do so, but “she denidtentise hitting them?** The
record includes the additional testimony that $§idlapped two foster girls, hit a
third in the stomach, and once bent Kevin's arnkhatil it broke. Although we
acknowledge that none of the foster sisters dirdettified that Ploof was aware
that Shirley broke Kevin's arm, a reasonable semtgnjudge could still determine
that Ploof, who lived in the same house with Skirkeevin, and the foster sisters,
would have been aware, like they were, that highierts arm was broken and, like

the foster sisters, would have known that Shirleg wesponsible.

222 Majority Opinion at 39 (“The evidence of Shirlepae slapping two foster girls and hitting a
third is not of material value, because Shirley bladady admitted to slapping Ploof and Kevin
at trial. Adding new testimony that Shirley aldapped or hit three foster girls once in the
course of several years adds little to the evideyntnix.”)

223 Majority Opinion at 39 & 8.
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The evidence regarding Shirley presented at thécpogiction hearing is
starkly different than the portrayal she gave otsbE at Ploof's original
sentencing hearing. At that hearing, the jury aedtencing judge were led to
believe that Shirley was merely an old school gigtarian with a stern and
sometimes physical parenting style, but one matyaty love. The fact that,
while Shirley admitted to spanking the foster gidbe denied otherwise hitting
them, contributed to this depiction of Shirféy. The jury and sentencing judge
were not told that Shirley regularly punished Pleadhandicapped brother by
bending his hand backwards until he cried out iim,f& that on one occasion she
twisted his arm so far behind his back that it let6¥ or that she was “indifferent,”
“unemotional,” and “cold?*" Furthermore, the depiction of Shirley at the o)
sentencing hearing would have been considered dgéhtencing judge and jury
in the context of a home environment that was gdlyeportrayed as ordinary and
loving. When the evidence of Shirley’s actions ded stern parenting style are

combined with the evidence of Gerald’s physicakusdé and emotional abuse, the

224 Majority Opinion at 8.

225 \G44:18-21 (Paradowski) (“[W]hen Kevin wouldn’t @d@mething that she wanted him to do,
she would bend his handicapped hand backwardskgow, in. Inward like this so that he
would cry out in pain.”).

226 A895:19-21 (Goodwin) (“Shirley wanted Kevin to &k bath, and Kevin didn’t want to take
a bath. And Kevin has a bad arm, and Shirley tib@kd twisted it behind him and broke his
arm.”)

227 093:3 (Deyo).
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overall picture of the Ploof family home is draatlg different from that portrayed
at the original sentencing hearing.

The portrait of Shirley painted post-trial is ndtat of an old school
disciplinarian who might have used some technigbasare now out of vogue. It
is of a mother who compounded the abuse suffereBlbgf at the hands of his
father. This mother did not protect Ploof from lfagher; instead, she turned a
blind eye to the abuse he suffered at the handiésdbither and piled on abuse of
her own, leaving Ploof a victim of the two peopleomvere charged with nurturing
and caring for him.

Put simply, the new evidence regarding Shirley waismerely cumulative
but could be regarded by a reasonable judge asriami@and compelling. Taken
together with the other new Child Abuse Evidentés powerful evidence that a
reasonable sentencing judge could have creditedetarmining that Ploof was
raised by two parents who subjected him to seva@ienal and physical abuse.

A reasonable sentencing judge could have givenGhikl Abuse Evidence
serious weight even though Ploof's crime was nanadel of his father's or
mother’s behaviof?® That conclusion is consistent with the selfistcaitful, and

dishonest nature of Ploof's behavior in murderimng wife for monetary gain and

228 Majority Opinion at 46 (“[T]here is no discernibtelationship between the childhood abuse
and Ploof’s decision two decades later to murdemiife to obtain $100,000.")
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lying about that fact. The household in which Pla@s raised was led by two

parents who were, if the Child Abuse Evidence iggiweight, role models for

deceit, immorality, and selfishness. Those charestics were all prominent

features of Ploof's horrible crime. A reasonaldatsncing judge could conclude
that a connection existed between Gerald's abuse sdries of foster daughters
who cycled through his house and his dehumanizeegaf those daughters for his
own sexual gratification and Ploof’s later decistormurder his wife for his own

personal gain. Some parents teach their childréreat others with respect and to
value all human life. A reasonable sentencing judgeld conclude that Ploof

learned from Gerald to objectify women and treanthas a means to his own
personal ends.

The postconviction judge also appears to have rnfagleletermination that
Ploof's extensive military career shows that higdttood had no serious effect on
his capacity for moral judgment as an adfilt. That is not, however, the only
possible inference that a reasonable mind invoimdte sentencing process could

draw. For some reasonable minds, the fact thaif Pleld himself together and

229 Majority Opinion at 45-46 (“Ploof joined the Airofce upon reaching adulthood, and he
served for nearly twenty years before murderingdHeBoth Trial Counsel and postconviction
counsel emphasized Ploof's Air Force record. Aliffio Stewart testified that Ploof's successful
career was still consistent with growing up in &usive home, the child abuse evidence carries
diminished force as the years pass. . . . [T]hdezxe’s humanizing effect is lessened by the
passage of time.”)see alsoPloof IV, at *2-3 (finding that Trial Counsel’s focus onoBf’s
military background, instead of the Child Abuse d&nce, was “imminently reasonable” and
“made imminent sense.”)
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functioned effectively within the highly structureshvironment of the Air Force
and made a positive contribution to society woulst mean that the abuse
perpetrated on him by his father and mother did athtersely affect his moral
development and character. In fact, a reasonainld could consider the fact that
Ploof had such a horrible childhood and poor roladets, but had been able to
serve his nation in an important way as being gy in its totality. If a
sentencing judge or jury were to take that posjtibmould be entirely consistent
with our Nation’s“long tradition of according leniency to veteransrecognition
of their service >

b. Comparison Of The Child Abuse Evidence In Thiase To The Mitigating
Child Abuse Evidence InRompilla, Wiggins, And Williams

The Majority Opinion attempts to distinguish Unit8thtes Supreme Court
precedent that can be read as supporting a coogltisat Ploof was prejudiced
underStricklandand should receive a new sentencing he&timy concluding as
a factual matter that Ploof's experience in hiddttood home does not rise to the

level of the houses of horror experienced by thé&rdants inRompilla v.

230 porter v. McCollum 558 U.S. 30, 43 (2009) (finding that the Floriite Supreme Court
failed to give sufficient weight to the importancé a defendant’s military record in a
determination unde$trickland of whether a defendant had been prejudiced anersig the
defendant’s death sentence).

231 Majority Opinion at 41-44 (attempting to distinghi United States Supreme Court
precedent).

92



Beard®* Wiggins v. Smith* and Williams v. Taylo** Without in any way
denigrating the awful conditions that the defendaim those cases allegedly
suffered, the qualitative gradations between thesalallegedly suffered by the
defendants irRompilla Wiggins and Williams and that endured by Ploof in a
home rife with pervasive sexual, physical, and eonal abuse is a matter upon
which reasonable minds could differ. For examghere may be no consensus
whether it is worse to be in the same bed with yoather while she is having sex
with an adult partner voluntarify’> or to witness your father sodomize your foster
sister against her will. But, we are confidentttha child should have to endure
either experience. What we also do not think ibatlgble is that a reasonable
sentencing judge could have concluded that Plod avaictim of serious child
abuse by both parents, abuse that involved selfisteitful, immoral, and violent
behavior that was injurious to the developmentisfdwn capacity to make moral
decisions.

The Majority Opinion’s emphasis on the distinctionghe levels of abuse

suffered by the defendants Rompilla Wiggins andWilliamsis inconsistent with

232545 U.S. 374 (2005).
233539 U.S. 510 (2003).
234529 U.S. 362 (2000).

235 Majority Opinion at 32 (noting that i#iggins“[tlhe petitioner's mother had sex while her
children slept in the same bed”).
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its own recognition of the inherently case speaifiture of sentencing. Even if the
home situation in those cases and the abuse dlifferethose defendants was
somehow worse than Ploof's home situation and these that he suffered or if
Ploof's low to average intelligence distinguish@s from the defendants in these
cases who were less intellectually capaBi¢he aggravating factors in those cases
also might have been viewed by a sentencing judgaae severe. IRompillg
for example, the defendant was found guilty of adeuin which he repeatedly
stabbed the victim and then set the victim’'s bodyfice during the course of a
robbery?®” In that case, the jury found that there wereedhaggravating factors
present: the murder was committed in the coursmother felony; the murder was
committed by torture; and Rompilla had a significhistory of felony convictions
indicating the use or threat of violeri@®. In Wiggins the defendant drowned a

seventy-seven year-old woman in her bathtub incthese of a robbe’® The

238 Majority Opinion at 43 (“Stewart did not diagnoB&of with any mental illness stemming
from his childhood. Stewart noted that Ploof exi@fdiaverage to low-average intelligence, and
he indicated Ploof had ‘chronic denial’ regardirge tabuse. In contrast, the petitioners in
Williams, Wiggins andRompillahad severe mental problems.”)

237545 U.S. at 377.
238545 U.S. at 378.

239539 U.S. at 514\Viggins v. State597 A.2d 1359, 1362-63 (Md. 1991).
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state medical examiner testified that the injur@s the victim's body were
consistent with a struggle before her deéath.

In Williams the defendant was found guilty of murder and eseced to
death after he killed an elderly man by hitting himthe chest and on the back
with a mattock, causing his rib to puncture higglamd his chest cavity to fill with
blood, because the man refused to loan him $2!00After taking the man’s
wallet, which had $3.00 in it, Williams walked awagd left the dying man on his
bed, gasping for breaff Williams had been previously convicted of armed
robbery and grand larceny and after the murderdueldeen involved in two auto
thefts and two separate violent assaults on eldeclyms, including the “brutal”
assault of an elderly woman that left her in a @eremt vegetative stat®&.
Williams was also convicted of arson for settiniy@ while he was in jail awaiting
the murder triaf** At his sentencing hearing, the state employed éwpert
witnesses who testified that there was a “high abdiy” that Williams would

pose a “serious continuing threat to sociéfy.”

240324 A.2d at 1363.

241529 U.S. 362, 367-38 (2000)illiams v. Commonwealt860 S.E.2d 361, 364 (Va. 1987).
242529 U.S. at 368 n.1.

#3529 U.S. at 368.

244529 U.S. at 368.

45529 U.S. at 368-69.
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It also does not appear that any of the defendarf®mpillg Wiggins or
Williams had a record of positive service to the nation garable to the service
that Ploof gave as a member of the Air Force. Asomable sentencing judge
would not look at the Child Abuse Evidence in isiola to determine whether
Ploof should receive a life or death sentence;vetiald instead examine it in the
context of all the other mitigating and aggravatewdence Focusing exclusively
on a comparison of the mitigating Child Abuse Ewicke in this case with the
mitigating abuse evidence that was offeredRiompilla Wiggins and Williams
fails to account adequately for the fact that secitey decisions are not made in a
vacuum solely on the basis of the strength of diqudar type of mitigating
evidence, but instead are the result of a carefldrnting ofall of the aggravating
and mitigating factors that are present in a specdse by a sentencing judge who
has considered the entire record.

c. The Original Sentencing Jury’s Unanimous Recomandation In Favor Of
The Death Penalty Is Irrelevant To The Current Quesion

The Majority Opinion also seems to view as beingngbortance the fact
that the jury, without considering the Child Abu&idence developed by
postconviction counsel, unanimously recommendeddgeh penalty*® But, we

do not view this as predictive of how reasonabterg might cast their vote when

246 Majority Opinion at 49 (“The jury’s unanimous resmendation supports our conclusion.”)
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deciding whether to recommend a life or death seeten the basis of a record
containing the Child Abuse Evidence. The recorfieces that the additional
mitigating evidence was strong evidence that cdnddregarded by a reasonable
jury and sentencing judge as compelling.

Therefore, the record does not support the Maj@ynion’s certainty that
“[e]ven if the new evidence created a reasonalibadility that one juror would
have switched sides . . . the remaining jurors @dudve still overwhelmingly
recommended the death penafty.” Although our statutory regime does not give
the same weight to the role of jury as it usedrtaother states do’ the jury is
still important in our system. The original sertiag judge placed “great weight”
on the jury’s unanimous recommendatféh.We cannot predict how influential in
terms of the number of jurors recommending life ;ggposed to death the
Childhood Abuse Evidence would be or what percentzgeasonable sentencing
judges would find that evidence supportive of awagda life, rather than death

sentence.

247 Majority Opinion at 50.

248 See Brice v. Stat@15 A.2d 314, 318-20 (Del. 2003) (discussing2B82 amendments to 11
Del. C. 8 4209 and comparing Delaware’s “hybridpital sentencing scheme with that of other
states).

249 ploof I, 2003 WL 21999031, at *4 (Del. Super. Aug. 22,200
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Thus, we have focused on the weight thakeasonable judge or jury could
give to that evidence. Because juries are ingttu¢d deliberate on the issues
entrusted to them and encouraged to reach a pledcgonsensus if possid it
Is hazardous to try to identify how many juror nsmaight have been swayed by
serious evidence of child abuse. So long as tisesigeasonable probability that a
reasonable juror would have reached a differentistet because of that
evidence’s effect on the overall record, theredsreason to assume that several
jurors, a majority of jurors, or even all jurors ght not have reached that
conclusion after reasoning together at a new semgnhearing. Likewise,
prejudice undef6tricklanddoes not turn on a prediction that the sentengidge
would likely have given life if the missing evidenwvas in the record. Prejudice
exists if the new evidence would have provided $eatencing judge with a
reasonable basis for doing so.

This is important, because the ultimate deternomatif sentence is one that

our legislature has entrusted to the sentencingejudot the jury®’ That reality

250 E g, Pattern Criminal Jury Instructions, Del. Super.,C8& 2.12 Conduct During
Deliberationsavailable athttp://courts.delaware.gov/Superior/pattern/patteriminal_jury
_rev_2012.pdf (“Jurors have a duty to consult wote another with an open mind and to
deliberate with a view toward reaching a verdict. You should not surrender your own opinion
or defer to the opinions of your fellow jurors ftre mere purpose of returning a verdict.
However, you should not hesitate to re-examine youm view and change your opinion if you
are persuaded by others.”).

51 Majority Opinion at 50 n.108 (indicating that tiséandard for determining prejudice is
different in this case than in cases in states g/hemnanimous jury recommendation in favor of
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underscores that there is prejudice un&trickland so long as there is a
meaningful chance that a reasonable sentencing jwogld give a life, rather than
death, sentence taking into account the Child Alkivsdence.

That is especially so, of course, if the jury vetas in favor of a life
sentence. But experience also shows that senteqetiges use their statutory
discretion to make an ultimate decision differewinf what the jury recommends
when a jury renders a non-unanimous vote in favar @eath sentence. In thirteen
prior cases in this state, sentencing judges ingpadde sentence even though the
jury recommended a death sentence.

» Baker, Meri-Ya, (9-3 vote)

e Cabrera, Luis, (7-5 vote)

» Crowe, James (6-6 vote)

* Dickerson, Byron, (9-3 vote)

* Flonnory, Freddy, (7-5 vote after second penalty hearing)
» Govan, Arthur, (jury vote on 4 counts 7-5, 6-6, 8-4, 8-4)
» Jones, David (7-5 vote)

» Keyser, Michael (10-2 vote)

» Page, Darrel (8-4 vote)

* Rodriguez, Jose(9-3 vote)

* Simmons, Donald (10-2 vote)

» Taylor, Antonio, (6-6 vote)

« Watson, John (8-4 vote§*

the death penalty is required because in thoses ¢gasamust only be proven that one juror would
have changed her vote).

252 Baker v. State1993 WL 557951 at *{Del. Dec. 30, 1993)State v. Cabreral999 WL
41630 at *1 (Del. Super. Jan. 21, 1998f5,d, 747 A.2d 543 (Del. 2000%;rowe v. State1998
WL 736389 at *1 (Del. Oct. 8, 1998%tate v. DickersqrDel. Super., Cr. A. No. IN90-12-1041,
Toliver, J. (Sept. 30, 1992) (bench rulingf'd, 1993 WL 541913 (Del. Dec. 21, 1993tate v.
Flonnery, 2004 WL1658496 at *1 (Del. Super. July 22, 20@4d, 893 A.2d 507 (Del. 2006);
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As can be plainly seen, in several of those cathes,sentencing judge did so

despite supermajority jury votes in favor of a talggentencé>?

V. CONCLUSION
This is a classic situation where a reasonable amg sentencing judge
could consider the entire record and reach a realsdetermination to give either a
life or a death sentence. In so concluding, wee ribat it is a sad reality that
murder is all too common in our society. The mdladnd important reality is that
the crimes for which a death penalty is a posssaetence under our law are
categorically awful and unsympathetic, because thkyinvolve the taking of

another human life, in circumstances that our Gdrssembly has concluded are

State v. GovarDel. Super., Cr. 92010166, Babiarz, J. (Oct.1P83) (bench rulingkff'd, 1995
WL 48359 (Del. Jan. 30, 1995)pnes v. Stajer98 A.2d 1013, 1015-16 (Del. 2005tate v.
Keyser 2005 WL 1331778 at *14 (Del. Super. June 3, 20a88)d, 893 A.2d 956 (Del. 2006);
Page v. State934 A.2d 891, 895 (Del. 2005tate v. Rodriguef56 A.2d 262, 268 (Del. Super.
1994); State v. Simmon®el. Super., Cr. A. No. IN92-01-0770, Balick, (Dec. 12, 1992)
(bench ruling);State v. Taylgr1999 WL462377 at *1 (Del. Super. Apr. 28, 199Sjate v.
Watson 1993 WL 603341 at *3 (Del. Super. Mar. 19, 1993)

253 geeState v. Rodrigue®56 A.2d 262, 268 (Del. Super. 1994) (life sengegiven by judge
after a nine to three vote by the jury recommendiegth);Baker v. State1993 WL 557951 at
*1 (Del. Dec. 30, 1993)life sentence given by judge after a nine to thvete by the jury
recommending deathBtate v. Keyser2005 WL 1331778 at *14 (Del. Super. June 3, 2005)
aff'd, 893 A.2d 956 (Del. 2006) (life sentence givenumge after a ten to two vote by the jury
recommending death$tate v. Simmon®el. Super., Cr. A. No. IN92-01-0770, Balick,(Dec.
12, 1992) (bench ruling) (life sentence given bylge after a ten to two vote by the jury
recommending deathBtate v. DickersgnDel. Super., Cr. A. No. IN90-12-1041, Toliver, J.
(Sept. 30, 1992) (bench rulingff'd, 1993 WL 541913 (Del. Dec. 21, 1993) (life sentegsen

by judge after a nine to three vote by the juryoremending death).
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particularly worthy of punishmeft! Murders that could be seen as involving
more cruelty and evil than the one Ploof commitiade resulted in the imposition
of a life, rather than a death, senteftce.

We therefore conclude that there is a reasonablegpility that a reasonable
sentencing judge, considering all the evidence utgioly the Child Abuse
Evidence, would decide that a twenty-year membeuofmilitary who had served
his country in many important operations, had norgrnistory of serious criminal
activity, and who was a victim of serious child abishould spend his life behind
bars rather than be executed for committing a paeA@d murder for pecuniary
gain. UnderStrickland therefore, the appropriate remedy is to vacatoffl

sentence in order for him to receive a new semeroearing>°

25411 Del. C.§ 4209(e) (listing statutory aggravating factors).

%% See, e.g.State v. Flagg1999 WL 743458 (Del. Super. June 11, 1999) (irmgps: life
sentence on the defendant, who shot a husband inome, kidnapped his wife, and raped her
for several days)State v. Cabreral999 WL 41630 (Del. Super. Jan. 21, 1999) (imppsi life
sentence on a defendant who, in order to cover fugua scheme, broke into the victim’s home
with an accomplice, attempted repeatedly to aspitgxihe victim, and finally succeeded by
wedging an object down his throa8tate v. Watsqnl993 WL 603341 (Del. Super. Mar. 19,
1993) (imposing a life sentence on a defendant whang a robbery, beat the victim to death
by repeatedly smashing her head with a hammer).

%6 See, e.g.Rompilla v. Beard545 U.S. 374, 393 (2005)ooks v. Workmar689 F.3d 1148,
1208 (10th Cir. 2012)King v. Moore 196 F.3d 1327, 1329-30 (11th Cir. 1998Enley v.
Armantrout 937 F.2d 1298, 1299 (8th Cir. 1991).
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